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WIRE CIRCLES THE WORLD—Primitive man made ornaments, tools and fastenings 
of copper and gold wire, which he hammered and cut by hand. Today, crisscrossing 
through cities, reaching from town to town, spanning continents and oceans, wire is the 
backbone of communication and transportation. Even the wireless uses wire. 


Wire has thousands of uses in modern industry and living: manufacturers of trolleys, 
telephone lines, cables and electrical equipment are some of the major users of wire, but 
many insignificant items like paper clips, nails, pins and needles, hangers, ignition wires 
and watch springs make up a great portion of the wire products manufactured in the 
United States. The output of the wire industry ranges from wire of the fineness of silk 
to that of the strength of giants: wire that conducts electricity, wire that produces musical 
sounds, wire that cuts with precision, wire that will not break under great stress; wire of 
gold, platinum, aluminum, bronze, wrought iron, copper and steel. 
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“TRUE SUPERVISORY STATUS” 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


As eoves there are today, and proba- 
bly always will be, a large number of 
deeply important problems arising from the 
relationship of employer and employee, those 
gauging the movements in labor relations 
seem to be agreed that—at this time—per- 
haps the outstanding problem is the one 
implicit in the oft-made charge that unions 
are infringing “unduly” on “management 
prerogatives.” * Wage increases and shorter 
hours are no longer the unique goals of 
unions, perhaps not even primary goals; 
the unions now concern themselves more 
with participating in the day-to-day opera- 
tions of business; they want to supplant the 
employer as the sole determiner of most 
matters arising in the course of the produc- 
tion process—so the charges run. In this 
context, of course, the position of super- 
visors assumes considerable, if not crucial, 
importance. If the central struggle in labor 
relations at present is in fact the one which 
has been suggested, if the big issue today 
revolves around the respective positions of 
union and management in the day-to-day 
operations of the production process, the 
position occupied by those persons loosely 
called “supervisors” must be the focal point 
of the battle. The struggle cannot be evaded 
by abolishing the supervisory function, for 
that function is inherent in any organized 
system of production. If it is a problem, 
then, it is one which is here to stay. 


As everyone knows by now, the position 
of supervisors has been causing trouble 
under the National Labor Relations Act for 
a number of years. Under the Wagner Act, 
the basic problem was whether supervisors 
were “employees” within the meaning of 
that act. If they were, the protection of 
the act extended to them, at least theoreti- 
cally. Employers could not coercively in- 
terfere with organizing activity engaged in 
by supervisors; they could not discriminate 
against supervisors on the basis of their 
sentiments for or against unions; they were 
required to bargain with unions composed 
in whole or in part of supervisors. After 
some shifts in opinion, the National Labor 
Relations Board concluded not only that 
supervisors were “employees” within the 
meaning of the Wagner Act, but also that they 
were entitled to all the employee rights and 
protection of the act.*, The Supreme Court 
approved the Board’s ultimate conclusion.’ 


Theoretical and practical considerations 
mingled intimately in the reasoning of both 
the Supreme Court and the Board. While 
basic to the whole decision, the problem of 
whether or not supervisors were “em- 
ployees” within the meaning of the Wagner 
Act was not a difficult one, for the definition 
of the term “employee,” contained in Sec- 
tion 2 (3) of the Wagner Act, was broad 


enough to include all persons working, or 





1See, generally, Chamberlain, The Union 
Challenge to Management Control (1949); Hill 
and Hook, Management at the Bargaining Table 
(1945); Littler, ‘“‘Managers Must Manage,’’ 24 
Harvard Business Review 366 (1946). 
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2? Packard Motor Car Company, 61 NLRB 4 
(1945). 

8 Packard Motor Car Company v. NLRB, 12 
LABOR CASES { 51,240, 330 U. S. 485 (1947). 


July, 1950 @ Labor Law Journal 











1 
] 
: 
( 
‘ 
1 
‘ 
] 
‘ 
f 
1 
‘ 
‘ 














who might work, for a salary; and prac- 
tically all supervisors come within that cate- 
gory. The “policy” question seemed much 
more important to the Board: conceding 
that supervisors came mechanically and 
theoretically within the definition of the 
term “employee,” would the policies of the 
Wagner Act be effectuated better by extend- 
ing or by denying its protection to supervisors ? 


The great end of the Wagner Act, as 
stated in its preamble, was to eliminate those 
obstructions to commerce arising from 
strikes designed to compel employer recog- 
nition of unions and collective bargaining.‘ 
For the Board, then, a relevant question was 
whether such strikes would be minimized 
by according full employee rights to super- 
visors. Digging into this question, the 
Board found it necessary to consider 
whether the position of supervisors in mod- 
ern industry was such that they would feel 
the urge to unionization and, further, the 
urge to strike for recognition and collective 
bargaining. 

As to the urge to unionization, the Board 
declared in its opinion in the Packard case,‘ 
that many, if not most, foremen in modern 
industry are in much the same position as 
rank-and-file workers. The modern fore- 
man is “more the ‘traffic cop’ of industry 
than the independent foreman of the 1900's,” 
the Board concluded. In the Board’s opin- 
ion, the average supervisor is for all prac- 
tical purposes just another employee, with 
the same feelings and alleged needs and 
desires for unionization. With this conclu- 
sion added to the fact that supervisors’ 
unions had engaged in a number of recog- 
nition and collective bargaining strikes, one 
could not avoid the conclusion that super- 
visors should have been granted full pro- 
tection under the Wagner Act. 


Industrial spokesmen * and most members 
of the Eightieth Congress undertook to re- 
fine the Board’s approach and conclusions. 
Their first propesition—one with which few 
will want to aigue—was that there are 
supervisors and supervisors, some whose 


functions may be classified as similar to 
that of a “traffic cop,” but others who en- 
gage in far more complex and independent 
activities. In short, they declared that to 
lump all supervisors in the same category 
would be simply to engage in loose and 
sloppy thinking. Where a so-called super- 
visor did nothing essentially different from 
the activities of rank-and-file employees, the 
Eightieth Congress ultimately concluded in 


‘the Taft-Hartley Act, he should be treated 


no differently from such employees. But, 
accepting the position advanced by many 
businessmen,’ the Eightieth Congress con- 
cluded that where persons performed “true 
supervisory functions” they should deal with 
their companies on a different basis, or at 
least their companies should not be required 
to deal with them in precisely the same way 
that employers are required to deal with 
rank-and-file employees and their unions. 
Now, the precise point at which “true super- 
visory status” comes into being is not easy 
to discover, and even the exact nature of 
the rights and duties of employers with 
respect to such persons has proved to be 
much less than obvious. We shall in this 
article examine both these troublesome points. 


“True Supervisory Status”’ 


There can be no doubt that “supervisors” 
are not entitled to the rights and protection 
afforded “employees” by the National Labor 
Relations Act, as amended, for Section 2 (3) 
of the amended NLRA specifically exempts 
them from the category of “employees.” 
Had nothing more been said on the subject 
of “supervisors,” the National Labor Rela- 
tions Board would have had either to de- 
velop a definition of the term “supervisor” 
on its own or to apply the rough working 
definition which had grown under the Wag- 
ner Act.* The drafters of the Taft-Hartley 
Act chose, however, to supply a definition 
of the term. Section 2 (11) of the amended 
NLRA states that “the term ‘supervisor’ 
means any individual having authority, in 
the interest of the employer, to hire, trans- 





*This end is best gathered by a reading of 
the whole preamble of the Wagner Act, but the 
last paragraph makes the point well enough 
for present purposes. This paragraph reads as 
follows: ‘It is hereby declared to be the policy 
of the United States to eliminate the causes 
of certain substantial obstructions to the free 
flow of commerce and to mitigate and eliminate 
these obstructions when they have occurred by 
encouraging the practice and procedure of col- 
lective bargaining and by protecting the exer- 
cise by workers of full freedom of association, 
self-organization, and designation of represen- 
tatives of their own choosing, for the purpose 
of negotiating the terms and conditions of their 
employment or other mutual aid or protection.”’ 
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5 Footnote 2, above. 


*See the statement of Ford Motor Company 
vice-president William T. Gossett before the 
Senate Committee on Labor and Public Wel- 
fare, Hearings on S. 249, Eighty-first Congress, 
First Session, pp. 2103-2109. See also the 
pamphlet entitied Statement of General Motors’ 
Position on Unionization of Foremen, dated 
February 15, 1949. 


T Footnote 6, above. 


8 Cf. Ohio Power Company, 2 CCH Labor Law 
Reports (4th Ed.) { 8522, 80 NLRB No. 205 
(1948). 
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fer, suspend, lay off, recall, promote, dis- 
charge, assign, reward, or discipline other 
employees, or responsibly to direct them, 
or to adjust their grievances, or effectively 
to recommend such action, if in connection 
with the foregoing the exercise of such au- 
thority is not of a merely routine or clerical 
nature, but requires the use of independent 
judgment.” 


With the individual functions set forth in 
this section we need not be much concerned; 
“hire,” “transfer,” “suspend,” etc., are terms 
in connection with which there can be little 
trouble; they are self-explanatory. If our 
aim is to perceive the intent of Congress, 
to grasp the spirit of the legislation, atten- 
tion must be directed first to the general 
purport of the whole definition, and then to 
the expressions “responsibly to direct [em- 
ployees]”; “effectively to recommend such 
action”; and, perhaps most important of all, 
the statement to the effect that in regard to 
the detailed functions enumerated, the per- 
son must, in order to be a “supervisor” within 
the meaning of the act, exercise authority 
“not of a merely routine or clerical nature, 
but [such as] requires the use of independ- 
ent judgment.” 


From a fair reading of the whole defini- 
tion it appears immediately that the concern 
is with persons who exercise authority over 
men, not over machines or in regard to other 
matters. For the entire preoccupation of 
the definition is with such matters as di- 
recting men, affecting the status of men 
or settling their grievances. Thus it is that 
the NLRB has excluded from the category 
of supervisors those persons who have re- 
sponsibility and who use independent judg- 
ment, but not primarily in connection with 
direction of the activities of men. The facts 
of one case will clarify the point. Having 
responsibility for maintaining the quantity 
and quality of machine production, certain 
“fixers” in a textile mill spent twenty-five to 
sixty-five per cent of their time performing 
mechanical work on the machines. But they 
also reported, although without accompany- 
ing recommendations, cases of inefficiency 
among employees operating the machines, 
and they were paid from twenty-five to 
thirty cents more per hour than other em- 
ployees in their sections. A significant fact 
appearing in this case was that other per- 


sons, called “second hands,” actually formu- 
lated and gave orders to the workmen, On 
the basis of all these facts, the NLRB held 
the “fixers” not supervisors.” With this 
holding should be compared another where 
the Board held that “fixers” were true su- 
pervisors because they had authority, when 
other supervisors were absent, effectively to 
recommend the hire, discharge or disciplin- 
ing of rank-and-file workers.” To return to 
the main point, however, the consistent hold- 
ings in regard to time-study men are also 
illuminating. Real time-study men do, of 
course, exercise “independent judgment.” 
But, as both the Board and thé courts have 
held, the independent judgment they exer- 
cise is not one in connection with the direc- 
tion of the activities of men; it is, instead, 
an independent judgment with respect to 
the relevancy of given factors in their par- 
ticular jobs. Hence, as a rule, time-study 
men who do not direct the work of other 
time-study men are held not “supervisors.’”™ 
The same reasoning applies, of course, to 
eliminate all professional personnel from the 
definition of the term “supervisor.” Profes- 
sional personnel should come within that 
definition only if, in addition to the inde- 
pendent judgment they exercise within their 
own disciplines, they direct the activities of 
other workers.” The use of. independent 
judgment, then, is necessary but not sufh- 
cient; in order to be a supervisor, a person 
must exercise independent judgment, but 
independent judgment in a particular con- 
text: in the context of handling men, not 
abstract problems or technological ones. 


BY when does independent judgment 
of this sort exist, and how steadily or 
often must it be exercised in order for the 
person possessing it to be called a “true 
supervisor”? These are questions which have 
already given trouble, and which threaten 
to give much more. As a starting point, 
however, a tolerably clear category of per- 
sonnel may be eliminated from the debate. 
These may be called, for lack of a better 
term, the “conduit type” of employee, or the 
“intermediary.” As pointed out in the Sen- 
ate Committee Report on the bill which 
contributed most to the Taft-Hartley Act,” 
Section 2 (11) is not designed to include 
within the definition of the term “supervisor,” 





*Inman Mills, 2 CCH Labor Law Reports 
(4th Ed.) { 8839, 82 NLRB No. 85 (1949). 

10 Lykens Hosiery Mills, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 8846, 82 NLRB No. 
125 (1949). 

1 NLRB v. Brown & Sharpe Manufacturing 
Company, 15 LABOR CASES { 64,669; Timken 
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Detroit Axle Company, 2 CCH Labor Law Re- 
ports (4th Ed.) { 8444, 80 NLRB No. 165 (1948). 
22 Footnote 11, above. 


18 Report No. 105 on S. 1126, Eightieth Con- 
gress, First Session, p. 19. See 1 CCH Labor 
Law Reports (4th Ed.) { 1675.05. 
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those employees with “minor supervisory 
duties,” such as “straw bosses, lead‘men, set-up 
men,” and others of the kind. It is con- 
cerned, instead (still according to the Sen- 
ate report), with the “supervisor vested with 
such genuine management prerogatives as 
the right to hire or fire, discipline, or make 
effective recommendations with respect to 
such action.” As examples of personnel not 
included within the definition of the term 
“supervisor,” the committee report men- 
tioned “group leaders with authority to give 
instructions and to lay out the work; 
supervisors who are mere conduits for trans- 
mitting orders; . persons having the title 
of foreman and assistant foreman but with 
no authority other than to keep production 
rolling.” A cautionary note must be inter- 
jected here. The observations just quoted 
referred to Section 2 (11) as it read before 
the phrase “responsibly to direct [employ- 
ees]” was added.“ The addition of that 
phrase may conceivably modify the explana- 
tion contained in the Senate report, but it 
seems worth while, nevertheless, to consider 
that explanation, if only for its general sug- 
gestive value. 


S AN AID to the search for some secure, 

substantial guide in the application of the 
independent-judgment test, two extremes 
may now be posed. At one extreme, there is 
personnel which, merely on the basis of 
goals set by high management, determines 
which men, machines and procedures are 
to be used in reaching those goals; in addi- 
tion, this type of personnel has the power to 
decide the time to be spent on the job; and 
it also has authority to reward or discipline 
subordinate workers, depending on their 
performance.” There can be no doubt of 
the “true supervisory status” of such per- 
sonnel. Similarly, it seems that there can 
be no doubt of the nonsupervisory status 
of personnel which has the function only 
of relaying orders from true supervisors to 
workers, or of reporting facts from the pro- 
duction line to true supervisors, or both, 
with absolutely no discretionary authority 
at all. There is another type of personnel 


which, under the express terms of Section 
2 (11), can give no real trouble. This is the 
type which definitely exercises independent 
judgment in regard to one of the types of 
authority enumerated in the section—i. ey 
in regard to either the hire or the transfer or, 
the discipline or the rewarding of subordinate 
employees.“ As both the Board and the 
courts have held, in order to be a supervisor 
a person need not exercise independent judg; 
ment in regard to al/ the functions outlined 
in the definition. In more technical terms; 
the requirements are in the disjunctive, not 
the conjunctive.* 

The problem, then, is: when does a per- 
son possess authority either to assign, dis- 
cipline or reward, etc., on the basis of his 
own independent judgment? Almost exactly 
the same question is inherent in discovering 
when a person has the authority “respon; 
sibly to direct” other emplayees. Fruitful 
leads may be found in the cases involving 
Section 2 (11), but, before considering them, 
it may be helpful to examine some of the 
legislative history of the phrase “responsibly 
to direct” and to think about the problems 
with which employers were concerned when 
they insisted that “true supervisors” be de; 
nied the extra protection given by the Wag- 
ner Act to rank-and-file employees. 

For the legislative ‘history of the words 
“responsibly to direct,” we may refer to 
Senator Flanders’ explanation when he of- 
fered these wofds as an amendment to the 
original text of Section 2 (11):” 

“As an employer for many years past, 
and until I resigned to enter this body, -I 
can say that the. definition of ‘supervisor’? 
[as it existed before the Flanders amend- 
ment]... seems to me to cover adequately 
everything except the basic act of supervising. 
Many of the activities described in par- 
agraph (11) are transferred in modern prac- 
tice to a personnel manager or department. 
The supervisor may recommend more or 
less effectively but the personnel depart- 
ment may, and often does, transfer a worker 
to another department on other work in- 
stead of discharging, disciplining or other- 
wise following the recommended action. 





4% See 1 Legislative History of the Labor 
Management Relations Act, at page 104, where 
Section 2 (11) of S. 1126, as introduced in the 
Eightieth Congress, First Session, is set out. 


% For a case involving personnel possessing 
many, but not all, of these functions, see Todd 
Shipyards Corporation, 2 CCH Labor Law Re- 
ports (4th Ed.) { 8381, 80 NLRB No. 84 (1948). 

% Cf. Jelke Company, 2 CCH Labor Law Re- 
ports (4th Ed.) { 8907, 83 NLRB No. 69 (1949); 
Colonial Stores, Inc., 2 CCH Labor Law Re- 
ports (4th Ed.) { 9063, 84 NLRB No. 67; Ball 
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Brothers, Inc., 2 CCH Labor Law Reports 
{| 9400, 87 NLRB No. 7 (1949). 

1" Jelke Company, footnote 16, above: Swift 
& Company, 2 CCH Labor Law Reports (4th 
Ed.) { 8851, 82 NLRB No. 129 (1949); Ferry 
Cap & Set Screw Company, 2 CCH Labor Law 
Reports (4th Ed.) { 8800, 82 NLRB No. 34. 

1% NLRB v. Budd Manufacturing Company, iS 
LABOR CASES { 64,703 (CA-6, 1948). 

1%” 2 Legislative History of the Labor Manage- 
ment Relations Act 1303-1304. 
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“In fact, under some modern manage- 
ment methods, the supervisor might be de- 
prived of authority for most of the functions 
enumerated and still have a large responsi- 
bility for the exercise of personal judg- 
ment based on personal ability, training, 
and experience. He is charged with the re- 
sponsible direction of his department and 
the men under him. He determines under 
general orders what job shall be undertaken 
next and who shall do it. He gives instruc- 
tions for its proper performance. If needed, 
he gives training in the performance of 
unfamiliar tasks to the worker to whom 
they are assigned. 

“Such men are above the grade of ‘straw 
bosses, lead men, set-up men, and other 
minor supervisory employees’, as enumer- 
ated in the report. Their essential manage- 
rial duties are best defined by the words, 
‘direct responsibly’, which I am suggesting. 


“In a large measure, the success or fail- 
ure of a manufacturing business depends 
on the judgment and initiative of these men. 
The top management may properly be judged 
by its success or failure in picking them out 
and in backing them up when they have 
been properly selected. 

“ .. IT have not heard at any time in the 
discussion of this bill what seems to me an 
adequate explanation of the reasons for re- 
moving this supervisory force from the area 
of collective bargaining. The reasons are 
simple and direct. Unless the employer can 
hire and discharge, promote, demote, and 
transfer these men, he has lost the control 
of his business. He cannot run it effectively. 
If he cannot run it effectively and efficiently, 
he cannot continue in business profitably. 
If he cannot operate profitably, he is a bad 
manager, not only from the stockholders’ 
standpoint, but also from that of the work- 
ing force as well. Only the profitable busi- 
ness can furnish sustained employment at 
good wages. At this point the interests of 
stockholders and employees are identical.” 


ENATOR Flanders’ remarks lead, al- 

though not completely clearly and di- 
rectly, to what may be a real key to the 
“idependent judgment” problem. While it 
is true that there is a substantial area within 
which the interests of employers and em- 
ployees are mutual and identical, it is not 
necessarily true either that this mutuality 
is always apprehended or that it extends to 
all matters. To take one obvious example, 
unions and employers often differ as to the 
appropriate working pace; efforts of man- 


agement to increase productivity are often 
challenged-as attempts to “speed up” or to 
impose “sweatshop” conditions. Now the 
effectiveness of management attempts in 
this and related circumstances is often di- 
rectly proportional to the extent to which 
management may rely on its “front line” of 
supervision to take action in accordance 
with management goals in the face of resist- 
ance from workers and/or unions.” The 
same is true in virtually all circumstances in 
which vital management interests are at stake, 
and in which management must depend for 
the protection of its interests on personnel 
above the rank-and-file level. 


The argument is, in short, that the degree 
to which a person may take independent 
action affecting vital management interests 
is an important consideration in arriving at 
a conclusion concerning that person’s status. 
Of course, all employees take action which 
affects vital management interests, and it 
is not permissible to reason from this fact 
that all employees are supervisors. But, 
assuming that the person has some kind of 
authority over others, it becomes relevant, 
under the proposed criterion, to inquire as 
to whether or not he is in a position to 
make a decision which will materially affect 
vital management interests. 


This approach commends itself especially 
in connection with those areas where the 
interests of employers and unions are, in 
either fact or fancy, not identical. In such 
areas, employers more than ever need undi- 
vided loyalty from those whose job it is to 
deal with other employees. And of course 
one means of securing such loyalty is indoc- 
trination with the “employer point of view.” 
Thus the analysis has come full circle, for 
employers can safely take complete steps 
in such indoctrination only in regard to 
personnel which qualifies as “supervisory” 
under Section 2 (11). Only in connection 
with such personnel, as we shall presently 
see, is the company free to pursue its own 
policies wholeheartedly and without quali- 
fication. This is the point at which Senator 
Flanders was driving when he said: “Unless 
the employer can hire and discharge, pro- 
mote, demote, and transfer these men, he 
has lost the control of his business:” * 


A fundamental premise in this whole ap- 
proach, it should be recognized, is that the 
Taft-Hartiey Act was designed to strengthen 
the hand of employers against unionism. 
But the validity of this premise is scarcely 


(Continued on page 811) 





*” Cf. the items cited in footnote 6, above. 
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PROPOSALS 





Senate Passes Social Security Bill 
with Amendments 


The Senate, on June 20, by a vote of 
eighty-one to two, passed the social security 
revision bill (H. R. 6000), with amendments. 
The bill went to a conference committee 
for elimination of the differences between 
the House and Senate versions. 

Senator George, Chairman of the Senate 
Finance Committee, and Senator Millikin 
sponsored a resolution (S. R. 300) for a 
$25,000 study of a future pay-as-you-go 
social security program that would cover 
every American over sixty-five years of 
age. The resolution is to be voted on 
before vote is taken on the social security 
revision bill now in conference. 

As passed by the Senate, the bill would 
add some 10,900,000 persons to the 35,000,000 
now covered by social security. With cer- 
tain exceptions, coverage would be ex- 
tended to the self-employed, to agricultural 
workers, domestic workers, government 
employees and employees of religious and 
charitable institutions. 

The taxable wage limit would be raised 
from $3,000 per year to $3,600. Maximum 
old-age benefits would be increased from 
$85 a month to $150, and many persons not 
now eligible would qualify for payments. 

There is a late rumor that this bill may 
be dropped and the 1950 tax bill (discussed 
below) pushed in its stead. 


1950 Tax Bill— 
Labor’s Voice in Drafting 


The “Revenue Bill of 1950,” reported to 
the House by the Ways and Means Com- 
mittee on June 23, was passed by the House 
without amendment on June 29. It is hoped 
that the bill will be law by mid-July. 

The House Ways and Means Committee 
has approved excise tax reductions in the 
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amount of $1,100,000,000. The proposal for 
lower excise taxes has been advocated and 
staunchly supported by labor groups for 
some time, and the reductions embodied 
in the present bill follow substantially the 
recommendations made by Mathew Woll of 
the American Federation of Labor. 


In January, 1948, Mr. Woll, a member of 
the special tax study committee which 
issued the Magill report, issued a separate 
minority report criticizing the majority’s 
recommendations in urging an increased 
dependence on consumption taxes and de- 
creased reliance on individual and corporate 
income taxes. “The proposals favored by 
the committee majority,” he declared, “would, 
if enacted, shift the tax load from those 
more able, to those less able, to bear the 
burden.” 


Mr. Woll recommended that the excise 
taxes to be reduced or eliminated be selected 
on the basis of regressivity. ‘Those excise 
taxes or sales taxes which fall upon every- 
day necessities of the low-income groups 
should be the first to be abandoned. On 
this standard, the following excises are 
recommended for repeal with estimated an- 
nual revenue loss based upon receipts for 
the fiscal year 1947 as follows: 


“1. Excise taxes recommended for repeal 


Oleomargarine, 
including special taxes.....$ 6,000,000 
Transportation of property... 276,000,000 
Transportation of persons. . 244,000,000 
Electric-light bulbs 23,000,000 
Electrical energy .. 63,000,000 
Toilet preparations 96,000,000 
Tires and inner tubes 175,000,000 
Matches .......... 8,000,000 
Lubricating oil .. 82,000,000 
Luggage, women’s purses, etc. 85,000,000 
Subtotal ..... .. .$1,058,000,000 
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“2. Excise taxes recommended for 50-per- 
cent reduction 


Admissions eee Pee ae $ 228,000,000 
Telephone, telegraph, radio, etc. 126,000,000 
Local telephone service...... 82,000,000 

Subtotal .......$ 436,000,000 


Total amount of revenue 
loss from excise-tax re- 
duction and repeal..... $1,494,000,000 


“In addition to those excise taxes specif- 
ically enumerated above it is my opinion 
that Federal taxes on such articles as type- 
writers, cameras and automobile parts be 
geexamined with a view to their speedy 
reduction and elimination as revenue needs 
may permit.” 


Corporate Tax Rates 


In addition to proposed excise tax reduc- 
tions, the House Ways and Means Com- 
mittee voted. to impose on corporations 
a twenty-one per cent normal tax and a 
twenty per cent surtax, subject to a surtax 
exemption of $25,000, effective for taxable 
‘years beginning after December 31, 1949. 
The changes will provide a tax reduction for 
corporations with incomes of less than about 
$167,000 a year, except that the rate will 
femain the same for those having incomes 
of less than $5,000. The present top rate 
for a corporation with net income of $50,000 
or more is thirty-eight per cent (twenty- 
four per cent normal tax and fourteen per 
cent surtax). It would be possible for a 
‘corporation with a high net income to pay 
tax at a combined rate just a fraction under 
forty-one per cent, but never more than 
forty-one per cent. The proposed law 
‘would provide new credit provisions for 
public utilities, Western Hemisphere trade 
corporations and partially exempt United 
States interest in the case of corporations 
in general. New rates would apply to 
specialized corporations such as mutual in- 
‘surance companies and regulated invest- 
ment companies. 


Withholding on Dividends 


. The new bill would provide for withhold- 
‘ing by a corporation of ten per cent of 
dividends paid to a stockholder. Also sub- 
ject to withholding at the ten per cent rate 
‘would be patronage refunds of cooperative 
organizations. The withholding corpora- 
tion or cooperative would have to submit 
information to shareholders as to amounts 
payable and amounts withheld before Janu- 
ary 31 for any dividends paid in the previous 
calendar year. This information could be 
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in a form or manner to be chosen by the 
payor. Withholding would begin with divi- 
dends and patronage refunds paid on or 
after January 1, 1951. Exemptions for 
specialized corporations have been pro- 
vided. 


FEPC Bill—Another Try 


Senator Lucas of Illinois notified the 
Senate that he will make a motion on July 
10 to bring up the Fair Employment Prac- 
tices Commission bill (S. 1728). At the 
same time, he stated, a cloture petition to 
limit debate would be filed, with a vote on 
the petition scheduled for July 12. 


Union Hiring Hall Bill 
Approved by Senate Committee 


Approval of the union hiring hall prac- 
tice in the maritime industry passed its first 
test in Congress on June 12, 1950, when 
the Senate Committee on Labor and Public 
Welfare voted eight to three to report out 
Senate Bill 2196. This bill would legalize 
the union-preference hiring practices, which 
have been held to be unfair under the pres- 
ent National Labor Relations Act. Agree- 
ments authorizing the use of union hiring 
halls would be permitted under certain cir- 
cumstances. In view of the present legisla- 
tive logjam, there is little prospect that 
Congress will act upon the bill at the pres- 
ent session. 


Russell Amendment 
to Draft Extension Bill Criticized 


The Senate Armed Services Committee, 
on June 7, 1950, reported out H. R, 6828, 
which would extend the Selective Service 
Act for a period of three years. (The 
House-approved version calls for a two-year 
extension.) The Senate bill would continue 
the authority of the President to order 
actual inductions of persons between eighteen 
and twenty-five years of age if he found it 
necessary. 

The CIO has criticized an amendment 
incorporated in the Senate version of the 
bill. The amendment, proposed by Senator 
Russell of Georgia, would permit an individ- 
ual, when he enlists or is inducted, to de- 
mand to serve his country in a segregated 
unit. CIO Secretary-Treasurer James Carey, 
chairman of the CIO Committee to Abolish 
Discrimination, denounced the proposed 
amendment, declaring: “Especially ironic is 
the fact that this amendment follows less 
than a month after President Truman 

(Continued on page 809) 
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of the , 
United States Department of Labor 


HE STORY of the Department of Labor 

began long before President William 
Howard Taft, on his last day in office— 
March 4, 1913—signed the act which created 
it as an executive department. 


That story is part of the saga of America’s 
workers—their struggle for recognition of 
their dignity as individuals, their contribu- 
tion to the econotnic'‘and social development 
of the nation and their participation in the 
ideals and bounty of the world’s greatest 
democracy. 


Early unionizing efforts, the westward 
extension of the railroads and the spreading 
markets of the 1850’s led to agitation for 
labor representation in the Cabinet as early 
as 1869. It was in 1884, however, in the 
decade called the Great Upheaval, that Con- 
gress officially recognized a great class of 
citizens by creating a Bureau of Labor in 
the Department of the Interior. 

This bureau for more than a decade prin- 
cipally concerned itself with costs of living 
and working conditions in America’s mush- 
rooming industrial centers. Between 1886 
and 1895 its reports dealt with industrial 
depressions, strikes and lockouts, working 
women in large cities, railroad labor and 
cost of production in iron, steel, coal, tex- 
tiles and glass. Special reports also dealt with 
marriage and divorce and state labor laws. 


i 

In 1901 the Bureau conducted the first 

comprehensive study of wage-earner ex- 
penditures. 


Congress, in 1903, created the Department 
of Commerce and Labor. The duty of the 
Bureau of Labor in the new department 
was declared to be: “To collect information 
upon the subject of labor, its relation to 
capital, the hours of labor, and the earnings 
of men and women, and the means of pro- 
moting their material, social, intellectual, 
and moral prosperity.” , 


In the next decade the Bureau was called 
upon frequently by Congress and othet 
government agencies to make studies on 
subjects not now regarded as within the 
field of labor. In the labor field, the Bureau 
made reports on convict labor, industrial 
education, hand and machine labor, work- 
men’s compensation systems here and abroad, 
housing of working people, conditions of 
employment in the iron and steel industry 
and mediation and arbitration laws in the 
United States. 


When the present Department of Labor 
was created in 1913, the Bureau of Labor 
was transferred from the Department of 
Commerce and Labor and rechristened the 
Bureau of Labor Statistics. Its activities 
were broadened and, as before, its function 
has been to provide a factual basis for gov- 
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ernment legislation and other action guiding 
Congress as well as workers and the American 
public toward an understanding of economic 
and social problems. BLS has developed 
a host of continuing services which report 
current conditions on the economic front 
and aid management, labor and private and 
government agencies in planning and con- 
ducting their operations effectively. 

In the act creating the Department, Con- 
gress declared that its purpose “shall be to 
foster, promote, and develop the welfare of 
the wage earners of the United States, to 
improve their working conditions, and to 
advance their opportunities for profitable 
employment.” The act authorized the Sec- 
retary of Labor to act as mediator and to 
appoint commissioners of conciliation in 
labor disputes whenever in his judgment the 
interests of industrial peace required it to 
be done. Under this authorization the Sec- 
retary laid the foundation-for the United 
States Conciliation Service. 

The United States Bureau of Immigra- 
tion, established in 1891, and its Division 
of Naturalization, later consolidated, both 
transferred to the Department of Justice in 
1940, were also among the original bureaus 
of the Department. Their duties were to 
enforce the immigration and naturalization 
laws which organized labor strongly sup- 
ported. They had an exceedingly heavy 
workload during the first decade of the 
century when immigration reached the high- 
est point in American history. Approximately 
ten million immigrants entered the country be- 
tween 1900 and 1910. 


The Bureau of Immigration in 1907 estab- 
lished a Division of Information to prevent 
exploitation of aliens and to direct them to 
job opportunities. This was the nucleus 
from which grew a general job-placement 
service and finally the United States Em- 
ployment Service. 

In 1915 the Division of Information of 
the Bureau of Immigration and Naturaliza- 
tion created eighteen employment zones, 
each having a public employment branch 
station, and twenty-two subbranches at 
important points. At the same time its 
employment services were extended to 
American citizens, and in 1916 it was re- 
named the United States Employment Serv- 
ice. Next a plan was worked out with boards 
of education of principal cities whereby eve- 
ning classes were organized for instruction in 
citizenship. The instruction was based on 
a pamphlet prepared by the Bureau of Im- 
migration and Naturalization. 
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The Children’s Bureau had no enforce- 
ment activities when it was placed in the 
new department in 1913, but devoted itself 
to welfare and information work for mothers 
and childfen. Later it was given adminis- 
trative duties in connection with specific fed- 
eral laws in its field. 


In 1917-1918 the War Labor Administra- 
tion was established within the Department. 
It consisted of the War Labor Policies 
Board, National War Labor Board (work- 
ing with the United States Employment 
Service, which was expanded to include 400 
state employment Service offices), and seven 
other divisions and services concerned with 
problems of women war workers, working 
conditions of wage earners in war industries, 
adequate housing and transportation for war 
workers and: problems peculiar to Negroes 
as war workers. Most of these agencies 
were dissolved after the 1918 armistice. On 
July 1, 1920, however, Congress established 
the Women’s Bureau in the Department on 
a permanent basis. 


Operations Expanded 


In 1921 the Department’s operations were 
expanded by the Shepherd-Towner Act. This 
law provided for the protection of maternity 
and infancy through a system of public 
health nurses, practical demonstrations of 
child care for mothers and the establish- 
ment of consultation centers. Administra- 
tion was given to the Children’s Bureau, 
which had the power to withhold federal 
funds from states whose programs fell be- 
low standard. These activities resulted in a 
decreased maternal and infant mortality 
rate, and raised both health and hygiene 
levels throughout the country. 


Several Children’s Bureau studies showed 
the evil effects of child labor on health and 
education, which was accompanied by an in- 
crease in juvenile delinquency. 


As the depression of the 1930’s wore on, 
the finding of ways to care for superannuated 
and unemployed workers became impera- 
tive. This problem was stressed in the 1933 
report of the Secretary of Labor, who sub- 
mitted a series of studies on social, security 
made by the Bureau of Labor Statistics. 
Early in 1934 the President appointed a 
Committee on Econoniic Security composed 
of the Secretaries of Labor, Agriculture and 
the Treasury, the Attorney General and the 
Federal Administrator of Emergency Re- 
lief. The Secretary of Labor was named 
Chairman, and Department of Labor per- 
sonnel served as a general staff. The com- 
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mittee’s work culminated in a report to the 
President, on the basis of which the Social 
Security Act was drafted and passed, and, 
in August 1935, went into effect. It provided 
for old-age assistance and survivors insur- 
ance for those past working age, unemploy- 
ment insurance through state facilities, 
cooperative assistance to the states in pro- 
grams of child and maternal care, and 
assistance for blind and crippled children. 


Liaison with States Established 


The need for an agency of government to 
coordinate labor legislation in the states, 
and to assist state officials in drafting such 
statutes had long been apparent. In 1934, 
therefore, the Secretary of Labor called a 
conference of state labor commissioners, 
representatives of the governors and repre- 
sentatives of organized labor. Among its 
recommendations was the establishment 
within the Department of an agency which 
would assist the states in formulating stand- 
ards in legislation and in safety, health and 
regulatory techniques in the administration 
of labor laws. Acting on this recommenda- 
tion, the Division of Labor Standards was 
created. It has continued to serve as liaison 
between the Department and various state 
agencies charged with administration of 
labor laws. The success of the first National 
Conference on Labor Legislation in 1934 led 
to its becoming an annual event, providing 
a forum for the exchange of ideas and 
techniques and progressive development of 
programs throughout the country. 

In June, 1934, Congress authorized United 
States membership in the International Labor 
Organization, which had been created after 
World War I to promote higher labor stand- 
ards and working conditions throughout the 
world. In 1947, an Office of International 
Labor Affairs was established in the Depart- 
ment to direct and coordinate the interna- 
tional activities of the Department. The 
Office, in collaboration with the Department 
of State, other government agencies and 
American labor and industry, develops and 
carries On programs to strengthen free and 
democratic labor movements abroad. 


Congress in 1931 passed the Davis-Bacon 
Act. That act required the payment of “pre- 
vailing” rates of wages (as determined by 
the Secretary of Labor) to workers em- 
ployed on all contracts in excess of $2,000 
for the construction of public buildings en- 
tered into between contractors and the fed- 
eral government. 
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Wagner-Peyser Act 
Re-created USES 


In June, 1933, the United States Employ- 
ment Service received a new birth and legal 
status with the passage of the Wagner- 
Peyser Act. It provided financial benefits to 
states accepting the provisions of the act 
and established a national system of employ- 
ment offices under direction of the USES. 
In 1939 the USES was transferred to the 
Social Security Board and, with the Bureau 
of Unemployment Compensation, formed 
the Bureau of Employment Security. In 
August, 1949, the Bureau was transferred by 
action of the President to the Department 
of Labor with Congressional approval. 

The 1933 National Industrial Recovery 
Act authorized industry codes with new and 
broad rules for the development of collective 
bargaining and better working conditions. 
These codes included provisions for maxi- 
mum hours and minimum wages, and specified 
other conditions of employment. Another 
section of this law (7 (a)) required that 
every code must recognize specifically the 
right of employees to bargain collectively 
through representatives of their own choos- 
ing. A second provision was that “no em- 
ployee and no one seeking employment 
shall be required as a condition of employ- 
ment to join any company union or to re- 
frain from joining, organizing, or assisting 
a labor organization of his own choosing.” 

These last two provisions enunciated 
principles previously established in the Rail- 
way Labor Act of 1926, the Norris-LaGuardia 
Anti-Injunction Act of 1932, and the 1933 
act creating the position of Federal Coordi- 
nator of Transportation. 


A Labor Advisory Board appointed by 
the Secretary of Labor formulated many of 
the NRA code labor provisions. The De- 
partment itself (through the Children’s 
Bureau, Women’s Bureau, and the Bureau 
of Labor Statistics) reviewed the practica- 
bility and enforceability of the labor pro- 
visions of the codes before their submission 
to the President for his approval. 


In July, 1935, two months after the United 
States Supreme Court had voided the NIRA, 
Congress passed the National Labor Relations 
(Wagner) Act, which incorporated Section 
7 (a) of the NIRA and strengthened the 
collective-bargaining rights of the workers. 
It also created, outside the Department, a 
quasi-judicial board, the National Labor 
Relations Board, to carry out the provisions 
of the act. (Substantial changes in the act 
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and in the procedures of the NLRB were 
made in the Labor-Management Relations 
Act of 1947.) 


Wage-Hour Law Passed 


On June 25, 1938, Congress passed the 
Fair Labor Standards Act (wage and hour 
law) to become effective October 24, 1938. 
It provided a twenty-five-cent-an-hour floor 
under wages raised gradually over three 
years to forty cents, and established a 
forty-hour week ceiling over work by re- 
quiring the payment of time and one half 
for overtime. It also restricted child labor 
in all interstate industries. This filled to 
some extent the gap left by invalidation of 
the NIRA provisions on these subjects and 
failure of a proposed child-labor amend- 
ment to the constitution to receive endorse- 
ment by three fourths of the states. Passage 
of the wage and hour law followed by two 
years the enactment of the Public Contracts 
(Walsh-Healey) Act providing for a forty- 
hour week and eight-hour day, payment of 
prevailing minimum wage rates set by the 
Secretary of Labor to workers employed on 
all contracts with the federal government 
involving $10,000 or more. In addition, the 
act discouraged employment of child labor 
and convict labor and provided safety and 
health standards in work. 

By the end of 1938, the Department of 
Labor was administering federal legislation 
for the regulation of hours and wages in 
iridustries engaged in interstate commerce; 
the employment of minors; the wages of 
laborers in construction of federal build- 
ings; and wages, hours, safety and health 
standards for employees of companies doing 
wark on contracts with the federal government. 


; The defense and war programs of the 
nation abruptly changed the emphasis of 
the activities of the Department. Hitherto 
the main efforts of the Department and its 
bureaus had been directed to the reduction 
or alleviation of unemployment, to studying 
employment possibilities of industries, old 
and new, to raising low wages and reducing 
excessively long hours and to exploring the 
nemployment problems of women, older 
workers and technologically displaced workers. 


With the accelerated industrial tempo of 
wartime, the tasks of the Department be- 
came increasingly those of safeguarding 
workers and production—accident preven- 
tion, healthful conditions in work places and 
control of the factors which resulted in 
absenteeism. The Secretary of Labor ap- 
pointed a committee, known as the National 
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Committee for the Conservation of Man- 
power, composed of representatives of labor, 
industry, national and local safety councils, 
and state officials concerned in the admini- 
stration of laws on safety and health to 
carry out this program at all levels—national, 
state and local. 

In 1943 other government agencies con- 
cerned with manpower joined with the Depart- 
ment in the issuance of a “desirable labor 
policy” covering such items as weekly day 
of rest, specified meal period, reasonable 
daily and weekly working hours and vacations. 

The Women’s Bureau assisted the War 
Department in the application to war in- 
dustries of standards necessary in jobs em- 
ploying women. 

The Children’s Bureau prepared plans for 
facilities to meet maternal and child-welfare 
requirements in new communities surround- 
ing defense and war plants. Later the emer- 
gency and infant-care program for the wives 
and babies of men in the armed services 
was entrusted to this Bureau. 

The United States Conciliation Service 
workload increased greatly with the recogni- 
tion that, for maximum production, strikes 
must be kept to a minimum. Disputes which 
it was unable to adjust and which threatened 
the successful conduct of the war were certi- 
fied for action to the National Defense Medi- 
ation Board—created by executive order of 
the President—and later to the National 
War Labor Board, National Labor Relations 
Board and the Wage Adjustment Board. 

Labor organizations, which had reached 
a combined membership of about 10,000,000 
by 1941, cooperated by pledging their efforts 
to hold strikes to a minimum, in return for 
the estabiishment of a tripartite agency (Na- 
tional War Labor Board) for dealing with 
labor disputes. Management gave a cor- 
responding no-lockout pledge. 

As the energies of the nation were in- 
creasingly bent to war, sources of man- 
power, instead of sources of jobs, became 
the objective. The apprenticeship training 
program was stepped up; training courses 
were devised for new workers and up- 
grading of others. The BLS expiored all 
possible reservoirs of labor and estimated 
the manpower that would be needed in given 
occupations, at specified periods and undgr 
given war conditions. 


Among the important activities of the” 
Labor Department throughout the war was 
that of providing all kinds of statistical in- . 
formation for other government agencies. 
In addition to the continuing day-by-day 
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flow of statistics normally issued, many 
special studies were made for OPA, War 
Production Board, War Labor Board, Con- 
gressional committees and others. Such 
studies included special rent and housing 
surveys; studies of the effect of longer hours 
on efficiency, output, absenteeism, accidents 
and spoilage of materials; wages and earn- 
ings; industrial relations and housing con- 
ditions; as wel! as reports on special economic 
subjects both here and abroad. 

By the end of the war the Department 
of Labor consisted of the Bureau of Labor 
Statistics, United States Conciliation Serv- 
ice, Women’s Bureau, Wage and Hour and 
Public Contracts Divisions, and Division of 
Labor Standards. As war agencies were dis- 
solved it regained others, such as the United 
States Employment Service, which through- 
out the war had been the operating arm of 
the War Manpower Commission, It was 
transferred from WMC to the Labor De- 
partment by executive order of the Presi- 
dent in September, 1945, fifteen months be- 
fore the administration of the 1,800 local 
employment service offices was returned to 
state administration, with supervision over pol- 
icies and regulations retained by the USES. 


The Apprentice-Training Service, estab- 
lished in the Department in 1937, likewise 
was returned from WMC. Its name was 
later changed to the Bureau of Apprenticeship. 


Under the Reorganization Act of 1946 
the Children’s Bureau was transferred to the 
Federal Security Agency. Administration 
and enforcement of the child-labor provi- 
sions of the Fair Labor Standards Act, how- 
ever, were retained in the Labor Department. 


Activities Curtailed in 1947 


Activities of the Department were cur- 
tailed in the fiscal year 1947. The Eightieth 
Congress made heavy reductions in appro- 
priations, and passed the Taft-Hartley Act, 
which transferred the Conciliation Service 
out of the Department and made it an in- 
dependent agency under the title of the Fed- 
eral Mediation and Conciliation Service. The 
Department’s personnel was cut in half. Then 
in 1948 an appropriation bill rider trans- 
ferred the United States Employment Serv- 
ice to the Federal Security Agency. 


The Eighty-first Congress reversed this 
last action by approval of Reorganization 
Pian No, 2, submitted to Congress in the 
spring of 1949 by President Truman. In 
accordance with recommendations of the 
Hoover Commission, this plan permanently 
housed the Bureau of Employment Security, 
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composed of the employment service and the 
unemployment insurance service in the Depart- 
ment of Labor. It was the first step in 
President Truman’s program of rebuilding 
the Department of Labor. 


Six persons have held the position of 
Secretary of Labor since its creation in 1913. 


The first was William B. Wilson of 
Pennsylvania, former Member of Congress and 
for many years an official of the United Mine 
Workers, who served throughout the two ad- 
ministrations of President Woodrow Wilson. 


James J. Davis, a former iron puddler 
from Pennsylvania, was appointed Secretary 
in 1921 by President Warren G. Harding 
and served also in the administrations of 
Presidents Calvin Coolidge and Herbert 
Hoover. He resigned in 1930 to become 
United States Senator from Pennsylvania, 
and was succeeded by William N. Doak, for 
many years an Official of the Brotherhood of 
Railway Trainmen, who served from De- 
cember 9, 1930, to March 4, 1933. 


First Woman Cabinet Member 


Frances Perkins, New York State In- 
dustrial Commissioner, long identified with 
social and economic efforts of government 
affecting workers, became the first womart 
to serve in the Cabinet when President 
Franklin D. Roosevelt named her Secretary 
of Labor on March 4, 1933. She was active 
in the formulation of the early New Deal 
laws and programs including the Wagner- 
Peyser (USES) Act, the National Labor 
Relations (Wagner) Act, the National In- 
dustrial Recovery Act, the Social Security 
Act, the Civilian Conservation Corps, the 
National Youth Administration and the Fair 
Labor Standards (Wage and Hour) Act of 
1938. She resigned in the early summer of 
1945, but President Truman soon recalled 
her to federal service to become a member 
of the Civil Service Commission, which regu- 
lates employment practices among the 
2,000,000 federal employees. 

On July 1, 1945, Lewis B. Schwellenbach, 
a United States District Judge and former 
United States Senator from Washington 
State, became the fifth Secretary of Labor. 
He served throughout the postwar era of 
labor-mafiagement disputes. Such disputes 
had largely lain dormant through the war 
years. The strain of those troubled times 
contributed to his death in office on June 
10, 1948. 


Maurice J. Tobin, former Governor of 
Massachusetts and former Mayor of Boston, 
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became the sixth Secretary of Labor on 
August 13, 1948. 


Formulation of a program for submission 
to Congress occupied the first months of 
Secretary Tobin’s directorship of the De- 
partment’s policies and programs. High on 
this list was the conviction of President 
Truman and the Department that industrial 
peace demanded the repeal of the Taft- 
Hartley Act and the re-enactment of the 
Wagner Act with some modernization to pro- 
mote harmonious labor-management relations. 

Secretary Tobin appeared before com- 
mittees of the Senate and the House of 
Representatives and testified in support of the 
Commission on Organization of the Execu- 
tive Branch of the Government (Hoover 
Commission report) in respect to the re- 
building of the Department of Labor. 


He likewise presented evidence showing 
the necessity for modernizing the Fair Labor 
Standards Act of 1938 in the light of current 
economic conditions as well as eleven years’ 
experience in its administration. This testi- 
mony was in support of the President’s 
recommendation to Congress of five general 
steps for revision of the act. They were (1) 
increase of the statutory minimum wage 
from forty to seventy-five cents an hour; 
(2) extension of coverage and clarification 
of some sections of the act; (3) strengthen- 
ing of its child-labor provisions; (4) clari- 
fication of the act’s provisions concerning 
issues on so-called “overtime-on-overtime” 
pay; and (5) improvement of the administra- 


tion of the act by centralizing the admin- 
istrative functions in the Department of Labor 
by vesting them in the Secretary of Labor. 


Some, but not all, of these recommenda- 
tions were enacted by the Eighty-first Con- 
gress in October, 1949, and became effective on 
January 25, 1950. (The minimum wage was in- 
creased to seventy-five cents an hour, child- 
labor provisions were strengthened, and the 
“overtime-on-overtime” issues were given a 
basis for clarification.) 


The Department of Labor faces the future 
confident that it can meet the needs of the 
people. It is firmly established as a vital 
agency of government, and its job is to de- 
velop labor conditions and standards which 
will help the nation to expand and its people 
to live better. 

Since the Department was established in 
1913, labor has progressed as the nation 
advanced and grew. The labor force has ex- 
panded from about forty million to sixty- 
two million. The number of workers 
organized into unions swelled from 2,500,000 
to between fourteen and sixteen million. The 
process of collective bargaining has become 
accepted and widespread in this period. The 
national product has increased about five times 
to a total of $258 billion. Productivity of 
workers has increased over the years at 
about three per cent a year, with evidence 
pointing to a continued improvement in 
hours, wages and living and working con- 
ditions, a vigorous, continually expanding 
economy. [The End] 








A LONDONER COMMENTS 
From the pages of the London Times: 


“The walls of the prison close in day by day ; the area of enterprise 


shrinks. 


Day by day the ceiling of opportunity is lowered. We 


prisoners are charged more for the expense of multiplying jailers. 
Food and drink diminish in quantity and quality month by month. 
There is no incentive to bold undertakings except a heartless prop- 
aganda which urges all dogs collectively to jump the moon, while 
keeping chained each dog with a spring or heart in him. Socialism, 
as now interpreted here in England, is competition without prizes, 
boredom without hope, war without victory, and statistics without end.” 
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THE RIGHT TO WORK 


A Reply to George Rose 


“The Right to Work” by George Rose, reprinted from the American Bar 
Association Journal, appeared in this Journal in January, 1950. Since Mr. 
Gilbert has written an answer to Mr. Rose’s comments, we present it 
also, with the permission of the American Bar Association Journal. 





HE BALANCING of conflicting “rights,” 

so-called, is a basic function of govern- 
ment in our democratic society which may 
be performed by the legislative, executive 
and judicial branches in a manner consist- 
ent with their respective functions. 


Thus, the Supreme Court pointed out, in 
the leading labor case of Thomas v. Collins, 
that “Where the line shall be placed in a 
particular application rests .— on the 
concrete clash of particular interests and 
the community’s relative evaluation of both 
of them and of how the one will be affected 
by the specific restriction, the other by its 
absence.” That judgment of policy in the 
first instance is for the legislative body or 
for the electorate acting through the initi- 
ative. The question of where the line can 
be drawn constitutionally is one that the 
Supreme Court “cannot escape answering 
independently, whatever the legislative judg- 
ment, in the light of our constitutional 
tradition.” 

In his recent article, Mr.“ Rose concedes 
that “the right of the people peaceably to 
assemble for a lawful purpose either in the 
advancement of their private interest or of 
the general interest” is basic to our form 
of democracy. This fundamental concept 
of freedom of association is supported by 
ample authority.2 He also recognizes that 
the right of workers to self-organization has 
been protected and upheld by the Supreme 
Court as a concomitant of the right of 
peaceable assembly. Mr. Rose might have 
added that concerted activities for the pur- 


pose of peacefully publicizing grievances or 
disputes deemed by employees to be rele- 
vant to their interest have been identified by 
the Supreme Court with the cognate rights 
of free speech and assembly coupled in the 
First Amendment, and this protection has‘ 
been extended under the Fourteenth Amend- 
ment to prevent restrictive state action 
“because of the concern for economic in- 
terests against which they are seeking to 
enlist public opinion.” * 

In the case of peaceful picketing, for ex- 
ample, members of a union do not require 
“special statutory authorization” to inflict 
economic loss upon the employer by appeal- 
ing for public sugport, since freedom of 
speech is guaranteed by the Federal Con- 
stitution.‘ 


No Constitutional Right 
to Refuse to Join Union 


While is it true that the Supreme Court 
has declined to identify “the constitutional 
right of workers to assemble, to discuss and 
formulate plans for furthering their own 
self-interest in jobs” with the right to con- 
tract with respect to union security,’ there 
is nothing in any decision of the High 
Court to justify the conclusion of Mr. Rose 
that a fundamental or constitutional right 
exists to refrain from joining a union. 

The “right to work” as viewed by him 
is the right to obtain employment and con- 
tinue in such employment without. being 
required to join a labor organization, which 





19 LABOR CASES { 51,192, 323 U. S. 516 (1945). 
2 Thomas v, Collins, above, footnote 1; Hague 
v. CIO, 1 LABOR CASES { 17,048, 307 U. S. 496 
(1939); Herndon v. Lowry, 301 U. S. 242 (1937); 
De Jonge v. Oregon, 229 U. S. 353 (1937); U. 8. 
v. Cruikshank, 92 U. S. 542, 552 (1875). 

3 Cafeteria Employees Union v. Angelos, 7 
LABOR CASES { 51,167, 320 U. S. 293 (1943); 
AFL v. Swing, 3 LABOR CASES { 51,112, 312 
U. S. 321 (1941): Thornhill v. Alabama, 2 LABOR 
CASES { 17,059, 310 U. S. 88 (1940); Carlson v. 
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California, 2 LABOR CASES { 17,060, 310 U. S. 
107 (1940); Schneider v. State, 2 LABOR CASES 
1 17,049, 308 U. S. 147 (1939). 

* Senn v. Tile Layers Union, 1 LABOR CASES 
{ 17,023, 301 U. S. 468, 478 (1937). 

5 AFL v. American Sash & Door Company, 
16 LABOR CASES { 64,898. 335 U. S. 538 (1949); 
Lincoln Federal Labor Union v. Northwestern 
Iron and Metal Company, 16 LABOR CASES 
7 64,898, 335 U. S. 525 (1949). 
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right he describes as “primary,” while “self- 
organization is secondary.” ‘The writer cites 
no authority for this assumption 
the cornerstone of his entire argument: 
There is implicit in this argumént a sug- 
gestion that the legislative branch of gov- 
ernment may not permit or even authorize 
the execution and enforcement of union- 
security agreements which require member- 
ship as a condition of continued employment. 
Such a contention is hardly tenable when 
one compares it with the concurring opinion 
of Mr. Justice Frankfurter in the American 
Sash & Door Company case,’ holding out 
to the proponents of union-security agree- 
ments the hope of vindication by the en- 
dorsement of the electrorate and citing the 
cases of Maine, Massachusetts and New 
Mexico where the voters rejected so-called 
“right to work” measures, and the legisla- 
tures of many states which have repeatedly 
rejected them. 


The cases relied upon by Mr. Rose in 
support of his urgings for the supremacy 
of the right to work" actually stand for the 
principle that a man’s privilege of pursuing 
an ordinary calling or trade “upon terms of 
equality with all others in similar circum- 
stances” is an essential part of his rights of 
liberty guaranteed by the Fourteenth Amend- 
ment. This principle against arbitrary dis- 
crimination and its application to labor 
union activity and organization are well 





defined by judicial opinion,* but a hoped- 
for job is not property guaranteed by the 
Constitution” and the diversion of it from 
a nonunion to a union worker is not an 
invasion of a fundamental right.® 


Door of Union Membership 
Should Be Open to All 


Our democratic concept of freedom of 
association carries with it a firm policy in 
favor of economic competition within the 
framework of our system of free enterprise. 
The benefits derived from association may 
be and should be restricted by the group to 
its members so long as the doors to member- 
ship are open to all who wish to join.” It 
it not clear whether Mr. Rose would make 
the right to refrain from joining a labor 
union as a condition of employment so 
supreme as to extinguish the right of union 
members to refuse to work with nonunion 
employees.” 

Despite verbal parallelism, “the right not 
to join” is not the equivalent of “the right 
to join” labor organizations, which is a con- 
comitant of the constitutional right of as- 
sembly.” 


The legislatures of many of our states are 
now egaged in balancing the equities raised 
by proposed legislation authorizing or re- 
stricting the right to enter into union-security 
agreements. We have not attempted here 
to recite all the arguments of the proponents 
of union-security agreements, but merely to 
draw into question the broad and unsup- 
ported conclusions of the previous writer 
that “the right to gain employment, regard- 
less of union membership,” is “a superior 
right” and “the right of self-organization” 
is “secondary.” Such inhibiting arguments 
will not, we trust, prevent a consideration 
of the matter on its merits by those open- 
minded citizens who believe that, although 
“espousal of the cause of labor is entitled 
to no higher constitutional protection than 
the espousal of any other lawful cause,” it 
is still “entitled to the same protection.” ™ 


[The End] 





* Above, footnote 5. 

T Powell v. Pennsylvania, 127 U. S. 684 (1894); 
Yick Wo v. Hopkins, 118 U. S. 356 (1886); 
Butchers Union Slaughter-House Company v. 
Crescent City Live Stock Landing Company, 
111 U. S. 746 (1880). 

8 Railway Mail Association v. Corsi, 9 LABOR 
Cases { 51,215, 326 U. S. 88 (1945); Steele v. 
Louisville and Nashville Railroad, 9 LABOR 
Cases { 51,188, 323 U. S. 210 (1944); Tunstall 
v. Brotherhood of Locomotive Engineers, 9 
LABOR CASES { 51,189, 323 U. S. 210 £1944); 
James v. Marinship Corporation, 9 LABOR CASES 
{ 62,475, 25 Cal. (2d) 721 (1944). 
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*Senn v. Tile Layers Union, above, foot- 
note 4. - 

10 Associated Press v. U. &S., 
(1945). 

11Compare the opinion of Mr. Justice Rut- 
ledge concurring in AFL v. American Sash & 
Door Company, above, footnote 5. 

12 See the comments of United States District 
Judge Charles E. Wyzanski, Jr., in ‘“‘The Open 
Window and the Open Door,’’ 35 California 
Law Review 336, 350 (1947). 

% Thomas v. Collins, above, footnote 1, p. 537. 
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644% ONGRESS ACTS—The Courts Rule” 

is an aphorism which is particularly 
applicable in the field of labor relations. 
Laws may not be binding in the strict sense 
until they are tested through the courts. 
These compilations of Congressional words 
are subject to different interpretations. It is 
not strange that conflicting points of view 
sometimes result when men discuss sections 
of laws. 


Before analyzing the political-expenditures 
section of the Taft-Hartley Act, a review of 
court interpretations of some cases under 
the Sherman and Clayton Anti-Trust Acts 
would be helpful. If you had been the At- 
torney General of the United States charged 
to interpret these words of Section I of the 
Sherman Law—“Every contract, combina- 
tion in the form of a trust or otherwise, or 
conspiracy, in restraint of trade or com- 
merce among the several States, or with 
foreign nations, is hereby declared to be 
illegal”—would you have initiated action 
against a labor organization? If you had 
been a judge in the federal district court, 
would you have allowed threefold damages 
to an alleged victim of such combination in 
restraint of trade? If you as a member of 
the United States Supreme Court had been 
asked to judge whether the lower courts had 
properly interpreted the law, would you 
have made your decision on the words you 
read in the law—or would you have been 
guided by the intent of the Congress which 
passed the act? 

The problems which the courts faced in 
Loewe v. Lawlor (the Danbury Hatters case), 
208 U. S. 274, have been described by Mer- 
ritt in his History of the League for Indus- 
trial Rights as follows: 
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“The case might be called a cause celébré. 
It was fourteen years in the courts. It was 
twice tried by jury, four times was it before 
the United States Circuit Court of Appeals 

. and three times to the United States 
Supreme Court .... Probably no case, ex- 
cept the Dred Scott decision ever caused 
greater agitation in legal and political circles, 
and few, if any, have exercised greater in- 
fluence on our industrial limitations.” 

Edward Berman, whose Ph.D. disserta- 
tion was published by Harper’s in 1930 
under the title Labor and the Sherman Act, 
observed that the Supreme Court made little 
or no effort to learn what the 1890 Congress 
thought it was doing when it passed the 
Sherman Act. Dr. Berman claimed that if 
the court had examined the Congressional 
Record, instead of accepting the arguments 
of the company attorneys, it would have 
found that Congress did not intend that the 
law should apply to labor. He added that 
had the attorneys representing the union 
presented their case adequately they “might 
have changed the histery of labor cases 
since 1908.” 

Speculations on “what might have been 
IF” are engrossing. The fact is, however, 
that it made no difference what the 1890 
Congress thought; the Supreme Court ruled 
in 1908, and for some time thereafter, that 
the antitrust act applied to labor. 

Undoubtedly, President Samuel Gompers 
was thinking of Section 6 of the 1914 Clay- 
ton Act when he referred to the law as an 
“Industfial Magna Charta” in an article in the 
September, 1914 issue of the American Federa- 
tiontst, Reflect for a moment on these words: 

“Nothing contained in the antitrust laws 
shall be construed to forbid the existence 
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and operation of labor, agricultural, or horti- 
cultural organizations nor shall such 
organizations, or the members thereof, be 
held or construed to be illegal combinations 
of conspiracies in restraint of trade, under 
the antitrust laws.” 

When the majority of the Supreme Court 
continued to apply the restraint-of-trade pro- 
visions to the activities of labor in Duplex 
Printing Press v. Deering, 254 U. S. 443, it is 
not surprising that the Clayton Act was 
called “weasel worded legislation.” The 
minority opinion of Justices Brandeis, Clarke 
and Holmes in the Duplex case suggested that 
interpretation of identical words might differ 
should the membership of the court change. 


Decisions in such cases as United Leather 
Workers International Union v. Herkert 
and Meisel Trunk Company, 265 U. S. 
457, and Apex Hosiery v. Leader, 2 LAwor 
Cases { 17,063, 310 U. S. 469, as cited in 
Landis and Manoft’s Cases on Labor Laws, 
emphasized the concept that Congress acts 
but the courts rule. 


Section 304 of Taft-Hartley Act 


With this sketchy “background we turn 
now to an analysis of the “Restriction on 
Political Contributions” section of the Labor 
Management Relations Act of 1947 (Taft- 
Hartley). Section 304 was an amendment 
to Section 313 of the Federal Corrupt Prac- 
tices Act of 1925. The 1947 law reads: 


“It is unlawful for any national bank, cr 
any corporation organized by authority of 
any law of Congress ... or for any cor- 
poration whatever, or ary labor organization 
to make a contribution or expenditure in 
connection with any election . . . [federal]. 


Political Contributions 


Every corporation or labor organization 
which makes any contribution or expendi- 
ture in violation ... shall be fined not more 
than $5,000; and every officer or director of 
any corporation, or officer of any labor or- 
ganization ... in violation . . . shall be fined 
not more than $1,000 or imprisoned for not 
more than one year, or both... .” 


Case of Philip Murray's Article 


A test case was not long in coming. 
Under the name of President Philip Mur- 
ray, page one of The C/O News of July 14, 
1947, carried a three-column statement 
urging the election of Judge Edward A. 
Garmatz in a Baltimore congressional elec- 
tion. ‘Lhe editorial said: 

“It is apparently the judgment of ClO 
members and leaders in the City of Balti- 
more that Judge Garmatz is a candidate 
whose record, experience and understanding 
are such that he may be expected to appre- 
ciate the evils of this law [‘lait-Hartiey] 
and to act in the public interest for its repeal. 
The ClO News belongs to the members of 
CIO and serves as the organ of expression 
for the principles and views democratically 
adopted by its members and affiliates. 

“In performance of my duty as President 
of C1O, I therefore open the pages of this 
publication co an expression of views of the 
C1O members in Baltimore. 

“In accordance with their decision and re- 
quest I take opportunity to urge that all 
members of CIO residing and voting in the 
Congressional District in which this election 
is scheduled to take place cast their votes 
for Judge Garmatz, and make every effort 
to bring their neighbors and friends and 
(to) all persons eligible to vote in this elec- 
tion to a full understanding of the issues 
involved and of the importance of voting for 
Judge Garmatz. 

“I firmly believe that the action which 
1 now take is fully legal under the law of 
our land. It is my understanding that the 
issue as to whether proper respect will be 
paid to the fundamental guarantees and prin- 
cipals of our Constitution must now rest in 
the hands of the law enforcement agencies 
of the federal government.” 

Was Mr. Murray’s letter “an expenditure 
in connection with” a federal election? If so, 
were comments upon political personages 
and events in corporately owned newspapers 
also expenditures? Or what of other ques- 
tions raised during Congressional hearings, 
such as: Could unincorporated trade asso- 
ciations make expenditures? Could a union- 
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owned radio station give time for political 
speeches? What of the comments of a radio 
commentator? What of corporately owned 
religious papers supporting a candidate on 
moral grounds? 


The district court dismissed the case 
brought by the government (U. S. v. CIO, 
14 LABor Cases { 64,384, 77 F. Supp. 355), as 
a violation of the First Amendment, partic- 
ularly the freedom of speech and press 
clause. A government appeal directly to the 
Supreme Court was denied on June 21, 1948 
(15 LaBor Cases { 64,586). The opinion of 
the Court by Mr. Justice Reed, after re- 
viewing the 1907 restriction on “money con- 
tributions by banks or corporations” and 
then noting the 1925 modification in which 
the word “money” was dropped, pointed out 
that contributions by labor organizations 
were unlawful throughout World War II, 
under the 1943 War Labor Disputes Act. 
Judge Reed observed that Congressional 
committees had studied the “contributions” 
angle in 1944 and 1946 and had decided that 
contributions had to be direct gifts or pay- 
ments before they were unlawful. The Su- 
preme Court decided that Congress did not 
intend that Section 304 should prevent Mr. 
Murray from using the pages of The CJO 
News as he had done in the Garmatz election. 


Even though the Supreme Court declined 
to rule on the constitutionality of Section 
304, an opinion by Justice Rutledge (Jus- 
tices Black, Douglas and Murphy con- 
curring) carried these very significant words 
regarding that section: 


“... A statute which, in the claimed inter- 
est of free and honest elections, curtails the 
very freedoms that make possibie exercise 
of the franchise by an informed and thinking 
electorate and does this by indiscriminate 
blanketing of every expenditure made in 
connéction with an election, serving as a 
prior restraint upon expression not in fact 
forbidden as well as upon what is, cannot be 
squared with the First Amendment.” 


One would think that the newspapers 
would consider the Murray case of sufficient 
import to give it some attention. A double 
check of Cleveland newspapers for one week 
after the Court’s decision on June 21, 1948, 
showed that only one of them gave any 
attention to the Court’s decision—and that 
one gave only about ten sentences on an 
inside page. One wonders what attention it 
might have received had Mr. Murray and 
the union been found guilty. 


In the meantime, The CIO News published 
a voting guide in August, 1947. The special 
supplement prepared by the Legislative De- 
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partment, Publicity Department and Political 
Action Committee of the CIO presented a 
columnar summary of the voting record of 
each member of the Senate and of the 
House. Instead of using the symbols Y 
(Yes) and N (No), the guide indicated the 
vote of each member on ten selected bills as 
R (Right) and W (Wrong). Was this an 
expenditure in connection with a federal 
election? 


Painters Case 


There are many other facets of the Taft- 
Hartley Act under which court action may 
be intiated. Another case is worthy of brief 
notice. In U. S. v. Painters Union, 79 F. 
Supp. 516, the District Court of Connecticut 
held a union and its officers in violation of 
Section 304, Painters Local Union No, 481 
paid for an advertisement in the Hartford 
Times on January 2, 1948, and for a political 
broadcast over radio station WKNB. Ohio 
residents would note that the newspaper 
advertisement and radio broadcast advo- 
cated the rejection cf Robert A. Taft as a 
candidate for the Republican nomination for 
President ofthe United States and his defeat 
in the 1948 presidential election, if nomi- 
nated, as well as the defeat of six Connecti- 
cut incumbent congressmen who were 
candidates for re-election. The union had no 
financial or other direct or indirect interest 
in the newspaper or in the radio station. 
The newspaper advertisement cost the union 
$111.14; the broadcast cost $32.50. Those 
payments were authorized by a special mheet- 
ing of the local union and the funds were 
drawn from the general treasury of the 
union, which was secured by dues and fees. 
Except for a small sick-benefit fund, no por- 
tion of the dues and fees were allocated for 
any particular account or activity of the 
union. The district court sentenced the 
union to pay $200 on each of four counts and 
the union president to pay $100 on each of 
two counts. The United States Court of 
Appeals, Second Circuit, reversed the lower 
court and ordered the dismissal of the in- 
dictment. To show the importance of the 
Murray decision, the court of appeals stated 
that “We should bear in mind the. .\. im- 
portant consideration that all of the Justices 
of the Supreme Court who participated in 
the CIO decision regarded the prohibition 
of the statute if applied to the facts of that 
case either as involving an undue abridg- 
ment of the rights of free speech, free press, 
and free assembly, or at best of exceedingly 
doubtful constitutionality.” (172 F. (2d) 
854, 856). 
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According to the CCH U. S. SuprREME 
Court BULLETIN, no decision on the Painters 
case had been rendered by the Supreme 
Court before it adjourned on June 5, 1950. 


Union Political Activities 


In the Eighty-first Congress, First Ses- 
sion, the Taft Bill, which was voted by the 
Senate (fifty-one to forty-two) on June 30, 
1949, but did not pass the House, continued 
the prohibition of labor union contributions. 
The prohibition of expenditures was, how- 
ever, to be eliminated. 


In American politics, groups—whether in- 
vestors, management or labor—have sup- 
ported candidates who would consider their 
interests and promote legislation for their 
benefit. The choice has sometimes been 
made between the lesser of two evils and 
elected candidates have not always lived up 
to expectations. 

By tradition, the American Federation of 
Labor long followed a policy of refusing to 
endorse candidates, leaving political ‘deci- 
sions to member unions or to individual 
members of the unions. But to say that the 
organized labor movement played no part 
in politics is to overlook such things as the 
agitation for a reduced workday, free public 
education, restriction of child labor and the 
like. Certainly Eugene V. Debs spoke in 
political terms when he told his union in 
the 1890’s: “I am a Populist, and I favor 
wiping out both old parties so they will 
never come into power again. I have been 
a democrat all my life and I am ashamed 
to admit it. I want everyone of you to go 
to the polls and vote the People’s ticket.” 
(As quoted from The Bending Cross by Ray 
Ginger.) 

Samuel Gompers was also aware of labor’s 
role in politics when he recommended that 
labor reward its friends and punish its 
enemies. Such “unofficial official” tactics 
might be considered nonpolitical when com- 
pared to the more recent activities of the 
major labor organizations. 

The CIO organized a Political Action 
Committee (PAC) in 1943 because “The de- 
plorable record of the 78th Congress has 
brought sharply home to labor the dire re- 
sults of its political apathy in 1942 and has 
made manifest the necessity of more effec- 
tive intervention by its members in the 
political life of our nation,” according to 
the 1943 CIO Convention Proceedings. Sid- 
ney Hillman, President of the Amalgamated 
Clothing Workers of America and later 
Chairman of the PAC,. pointed out that 


Political Contributions 


“Only 28,000,000 American citizens had gone 
to the polls, as against 49,800,000 who had 
cast their ballots in 1940. Of the 22,000,000 
Americans who had voted in 1940 but failed 
to vote in 1942, the percentage was highest 
among normally progressive groups and lowest 
among those groups which are normaily 
conservative. The inference was clear: the 
forces of reaction were organized for 
political action, while the progressive forces 
were not organized.” 


Under the direction of Mr. Hillman, the 
PAC worked in the 1944 campaign. It dis- 
tributed, or at least printed, according to 
Jack Barbash in Labor Unions in Action, 
“85 million copies of campaign literature 
which included 2 million copies of pamphlets, 
57 million copies of leaflets, and over 400,000 
posters. PAC had a women’s section, a Negro 
section, a students’ section, a church section, a 
radio section, and a press section . .. .” 

By 1947 the traditional nonpolitical activ- 
ity policy of the American Federation of 
Labor was modified. Labor’s League for 
Political Education (LLPE) was created 
early in 1948 and Joseph D. Keenan, Secre- 
tary of the Chicago Federation of Labor, 
was appointed director. Four departments 
were set up: (1) Finance—to plan and carry 
out appeals for contributions, recommend 
allocations and audit accounts (union funds 
were separate from LLPE); (2) Public Re- 
lations—to enlighten members and the pub- 
lic regarding ‘objectives of the league, 
political and economic policies of the AFL, 
the unsavory record of the Eightieth Con- 
gress and individual voting records of each 
congressman; (3) Organization—to organize 
and coordinate state and local leagues and 
cooperate with sympathetic groups; and (4) 
Political Direction—to prepare and keep rec- 
ords of public office holders and candidates. 


Trend Toward Tighter Restrictions 


The term “restrictions on political con- 
tributions” may ultimately reach far beyond 
expenditures in connection with election of 
persons to federal offices. Could not legis- 
lation be enacted to make it unlawful for a 
union to levy a special assessment on its 
members to be used to advance the economic 
welfare of the union through political action? 
If a union uses such funds to fight legisla- 
tion (such as the anti-closed-shop laws of 
some states) which might be against the 
interests of the union members, is it not 
involved in political action? 

Most people are aware of the influence 
federal laws have on state legislatures, and 
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vice versa. Such legislation as the Texas 
Union Regulation Law of 1943 is felt be- 
yond the state lines. This law reads: 

“Because the activities of labor unions 
affect the ecomonic conditions of the country 
and the State, entering as they do into prac- 
tically every business and industrial enter- 
prise, it is the sense of the Legislature that 
such organizations affect the public interest 
and are charged with a public use. The work- 
ing man, unionist or non-unionist, must be pro- 
tected. The right to work is the right to live. 


“It is here now declared to be the policy 
of the State, in the exercise of its sovereign 
constitutional police power to regulate the 
activities and affairs of the unions, their 
officers, their agents, organizers, and other 
representatives, in the manner and to the 
extent hereafter set forth.... 


“Section 4 b (Political Contributions by 
Unions). It shall be unlawful for any labor 
organization to make any financial contribu- 
tion to any political party or to any person 
running for political office as a part of the 
campaign expenses of such individual.” 


The Texas Legislature, according to the 
Labor Relations Reference Manual for 1941 
and 1947, also enacted an antipicketing law, 
a ban on the closed shop, a ban on bargaining 
and strikes by public workers, a ban on 
picketing of public utilities, a law making 
unions suable, a law regulating picketing, a 
ban on compulsory check-off and a ban on 


secondary strikes, picketing and boycotts. 
One would be naive to think that this record 
could have come about without some ex- 
penditure in connection with politics. 


As of Now 


In summary: As of now, both major labor F 
organizations have political-action groups 
set up, nominally, outside the union struc- 
ture—even though the LLPE has as its 
chairman, President William Green of the 
AFL, and as its secretary-treasurer, George 
Meany, Secretary-Treasurer of the AFL. 
As of now, more or less voluntary contribu- 
tions are made directly to the political or- 
ganizations of the union. As of now, the 
major labor unions are showing more co- 
operation in the political arena. 

As of now, groups whose control is chal- 
lenged make every effort to drop stumbling 
blocks in the path of the challenger. As of 
now, the successful tricks and maneuvers 
used by one side, when adopted by the oppo- 
sition, are bound to be unfair and, hence, 
must be made illegal. 

As of now, the Supreme Court has not 
ruled on the constitutionality of Section 304 
—but the present Court has made strong 
hints as to what it might do. 

No one knows what a Court composed of 
different personnel might do in future tests 


of Section 304. [The End] 


















The New York State Board of Mediation 
was asked to intervene in 2,853 cases last 
year, approximately the same as in 1948. 
A greater number of cases were submitted 
to it for arbitration than in any previous 
year of its existence. Requests for media- 
tion dropped from the 1948 peak. 

During 1949, fewer cases were settled or 
withdrawn before an actual mediation con- 
ference or arbitration hearing could be held, 
indicating a greater use of the board’s facili- 
ties in bringing parties to an agreement. 
The board handled disputes of varying 
size, ranging from matters concerning the 


NEW YORK MEDIATION BOARD TOPS 1948 


employment of a single worker, to a situa- 
tion involving an industry covering over 
25,000 employees. Disputes included com- 
panies in wholesale and retail trade, real 
estate, transportation, manufacturing, serv- 
ice trades, and many others. 

The most common issues in the interpreta- 
tion or application of the terms of existing 
contracts were terms of work, discharges 
and layoffs. Arbitration involving the terms 
of reopened contracts, where the arbitrator 
is given the power to determine wages or 
other “bread and butter” matters, doubled 
between 1948 and 1949. 
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of Labor Legislation 


By WALTER L. DAYKIN 


Professor of Labor Economics 
and Personnel Management, 
State University of lowa 





As long as labor and management are 
unable or unwilling to solve their 
difficulties, the position of govern- 
ment in labor relations will become 
steadily more prominent. 


T2= CONCEPT of labor legislation does 
not lend itself readily to definition; there- 
fore few definitions of the term have been 
attempted. In general, labor legislation is 
an attempt of a democracy to deal with 
social and economic problems through statu- 
tory enactments. Labor legislation is un- 
doubtedly a form of social legislation, yet it 
is much narrower in scope. It deals with 
the worker as a person making his liveli- 
hood in industry, while social legislation is 
interested in extending justice and equity 
not only to persons categorized as laborers 
but to a much larger number in society. 
Labor legislation attempts especially to 
regulate labor conditions between manage- 
ment and labor, while social legislation 
(e. g., laws relative to public education and 
housing) applies to the worker as a member 
of society. It is true that some social legisla- 
tion may affect the worker materially while 
other laws in this field may influence him 
but slightly. 


Labor legislation can be conveniently 
classified into two types, namely, the pro- 
tective and the regulatory, depending upon 
the aspects of industrial activities that are 
involved. When considered from the pro- 
tective point of view, labor legislation 
focuses attention upon the direct and imme- 
diate elevation of the status of the working 
group. Legislation of this type reveals the 
concern of the public over the well-being 
of the wage earner. Laws that deal with 
such industrial and social hazards as old 
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age, health and accidents and unemployment 
are passed to safeguard the worker in indus- 
try and to protect society against situations 
that create pathological conditions. Legisla- 
tion dealing with such problems as child 
labor and hours for women in industry is 
concerned with the development of human 
rights and with the conservation of human 
resources. 


Regulatory labor legislation, on the other 
hand, changes the rules relative to the free- 
dom of contract. This type of legislation, 
including such laws as the National Labor 
Relations Act and the Walsh-Healey Act, 
is sometimes referred to as a more definite 
form of labor legislation. These laws grant 
to the employees the opportunity to enhance 
their power. Much of this legislation assumes 
a state of conflict between capital and labor 
and is interested largely in equalizing the 
two parties involved in the conflict. This is 
done, in the main, by regulating the 
methodologies of management and labor, 
the participants in the industrial struggle. 


Drafting and Administration 


In any discussion relative to the origin 
and function of labor legislation it is neces- 
sary to recognize several pertinent facts 
regarding the framing of labor statutes. In 
the first place, laws to be effective must be 
carefully drafted so that they are clear as to 
purpose. It is quite difficult to frame a law 
so that it is more than just a mass of 
terms. This becomes clear when an analysis 
is made of the Social Security Act. Numer- 
ous experts, such as lawyers, sociologists, 
economists, statisticians and actuarialists, 
worked for months to draft a law that 
would meet the problems of security with- 
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out materially affecting the other activities 
in our society. This law is considered sen- 
sibly drafted by some, yet in administration 
numerous questions arise. This indicates 
that even at best the concepts in law are 
hard to define. In the National Labor Rela- 
tions Act, much discussion has resulted from 
trying to define such terms as employee, 
employer, appropriate bargaining unit, col- 
lective bargaining and substantially equiv- 
alent employment. Also in the Wage and 
Hour Bill much litigation has involved the 
meaning of hour; wages, seasonal employ- 
ment, area of production and service and 
retail establishments. 


Consequently, it should be appreciated 
that the passing of labor laws is virtually 
useless unless provision is made at the time 
of enactment for adequate machinery for 
enforcement or effectuation and administra- 
tion. If politics and not merit prevails, laws 
cannot serve their purpose. So sufficient ap- 
propriation and the appointment of compe- 
tent officials are necessary to the intelligent 
functioning of labor legislation. Whoever 
agrees to serve in any capacity of admin- 
istration must firmly believe in the main 
features of the law, or the legislation will 
die in its infancy. Any person, for example, 
who accepts an appointment to the National 
Labor Relations Board must be in sympathy 
with the purposes of the act creating the 
Board, or the policies of the law cannot be 
effectuated. Further, in as far as the law 
is pro-labor, the members of the Board are 
pro-labor by virtue of administering the 
policies. Early labor laws were, in general, 
without enforcement agencies mainly be- 
cause these laws were inherently unenforce- 
able. Other laws placed the task of 
enforcement upon the workers, as, for example, 
those providing for payment of wages at 
certain specified times; these laws did not 
penalize the employer for violating the law 
but made provision for the workers to file 
suit for the collection of wages due. The 
idea of a government agent investigating the 
behavior of the employers without complaint 
was considered unwarranted interference 
and in violation of the unlawful-search-and- 
seizure clause in the Constitution. By de- 
grees it became evident that effective 
enforcement of labor laws required the use 
of special agents and boards as are now 
involved in the administration of the Na- 
tional Labor Relations Act and the Fair 
Labor Standards Act. Perhaps no board has 
functioned so rigidly and meticulously in the 
effectuation of the policies of a law as has 
the National Labor Relations Board. In 
doing this it has made possible the develop- 
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ment of a body of common law that has en- 
tirely revolutionized the field of industrial 
relations. 


Development of Labor Law 


It has been argued that labor legislation 
has developed rapidly; this misconception 
is generally due to the fact that some are 
unfamiliar with the trends that are dom- 
inating the nature of society. In most in- 
stances, laws grow out of the mores; 
therefore the rate of change is slow and 
evolutionary in nature. For example, the 
federal government attempted as early as 
1916 to regulate child labor, but the Su- 
preme Court declared the law unconstitu- 
tional. It was not until 1938 when the Fair 
Labor Standards Act was passed that a child 
labor law was acceptable to the Court. Col- 
lective bargaining has been legal in the 
United States for years, but its opponents 
were allowed to use devices that made this 
behavior impotent. Practically every com- 
mittee appointed by the Presidents of the 
United States to investigate the causation 
involved in strikes recommended that col- 
lective bargaining be used to determine 
conditions of employment. It was not, how- 
ever, until the passing of the National Labor 
Relations Act in 1935 that collective bar- 
gaining was transformed from an academic 
concept to a practical concept that could 
function in the lives of millions of workers. 


As has been indicated, laws to be effective 
must grow out of the mores or usages in 
society. In the solution of any crisis, the 
techniques used to restore an equilibrium 
cannot be much above the level of ideas 
prevailing at the time. The level of culture 
of any group limits its power to adjust. The 
character of the accommodations already 
made affects the character of adjustments 
to be made. It is obvious that when habits 
are functioning for some, they appear safe 
and useful; they become associated with a 
feeling of security. In the minds of most 
people there is a sensible resistance to 
change because, while change may imply 
progress, it also implies danger and disaster. 
Too fast a change results in a disturbance 
of habits and consequently disorganization. 
So, in the passing of labor legislation, the 
laws must be somewhat consistent with the 
economic setup or the type of economy in 
existence. The change initiated by the law 
must not be too sweeping. For instance, in 
the Wage and Hour Bill, hours were to be 
reduced from forty-four to forty in a period 
of three years, but only under special ruling 
was the wage to be raised to forty cents per 


July, 1950 © Labor Law Journal 














hour until 1945, a period of seven years 
after the law went into operation. Un- 
doubtedly this wage provision was included 
in the law to prevent an unwholesome effect 
upon the economy and to give the employer 
sufficient time in which to adjust to the 
wage changes incorporated in the law. 


Laissez Faire 


Labor legislation in the United States 
has been subjected to a great many diffi- 
culties as far as origin and effectiveness are 
concerned because legislation involves plan- 
ning and because it constitutes interferences 
by artificial regulations. The English tradi- 
tion of the negative function of the state 
and the individualistic concept of English 
law were basic in American social and eco- 
nomic life. Conditions or forces in America, 
such as little or meager stratification of 
classes, social mobility and numerous op- 
portunities, fostered the idea that the best 
policy was to allow the individual to pro- 
tect his own interests. This doctrine or 
philosophy of laissez faire which prevailed in 
the United States retarded legislation. This 
doctrine with its fundamental concepts of 
the natural order and natural economic laws 
emphasized individual economic freedom. 
Any maladjustments existing in the eco- 
nomic or social order would best be ad- 
justed by the operation of natural economic 
laws. Therefore, enacted laws, ‘unions, etc., 
which proposed to solve certain problems 
were opposed on the grounds that they were 
artificial and at best could only complicate 
the disorganization already existing. 


However, the need for controlling legis- 
lation became stronger than even the doc- 
trine of laissez faire. Wages were low, hours 
were long and the conditions under which 
workers functioned were considered intoler- 
able; furthermore, the bargaining power of 
the workers was inadequate to relieve these 
situations. Consequently the belief that in- 
fallible natural laws regulated the economic 
order was subjected to some criticism. In 
fact, the very existence of these natural 
laws began to be questioned. Even if the 
laws did exist, the ways that they operated 
resulted in unwholesome consequences for 
numerous workers. It was realized that the 
human race had made other natural laws 
serve a purpose for humanity, and it was 
possible to manipulate the natural economic 
laws in the same manner. When thinking 
was channelized in this way, the philosophy 
of the infallibility of natural laws underwent 
some modifications, and planning in the 
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form of labor legislation became a possi- 
bility. This shift from individualism to 
social control materialized to prevent ex- 
ploitation and to equalize opportunities. It 
should be recognized, however, that even 
today labor legislation is a compromise be- 
tween the Jaissez-fa‘re doctrine and the idea 
that the state and federal governments 
should use their legal powers to create 
favorable economic and social relations. 
This accounts for the fact that much of the 
recent legislation is reformatory and not 
revolutionary in nature; care is taken not to 
disturb the existing national economy unduly. 


State Labor Laws 


Labor laws were slow in developing and 
maturing not only because of the prevailing 
laissez-faire philosophy which resulted in an 
unfavorable public sentiment but for other 
reasons as well. When states attempted to 
pass any type of protective labor legislation, 
the problem of putting the employers in 
that progressive state at a disadvantage 
competitively was always involved. Take, 
for example, the field of unemployment com- 
pensation: Wisconsin had passed a law 
intending to adjust or resolve this social prob- 
lem in that state, but the law did not become 
effective until the passing of the Federal 
Social Security Act, largely because other 
states did not pass such laws. It is obvious 
that unless unemployment compensation in- 
creases markets for goods or increases the 
morale of workers so that their efficiency 
and productivity will be increased, there will 
be some added costs to industry. If em- 
ployers in progressive states have to pay 
this added cost, they may be at a disad- 
vantage in competing for markets with em- 
ployers in states where no law exists. In 
order to overcome this discrepancy, the 
Federal Social Security Act required that 
every eligible employer pay the specified tax 
regardless of whether or not the state where 
the employer functioned had passed an un- 
employment compensation law meeting the 
federal requirements. The money collected 
in states where no acceptable unemploy- 
ment compensation law had been enacted 
would go into the United States Treasury to 
be used, not for unemployment compensa- 
tion in those states, but for any appropriate 
governmental expense. If, however, a state 
passed an approved law, up to ninety per 
cent of the money paid would be allocated 
to that state in the Unemployment Com- 
pensation Trust Fund. This was one of the 
techniques used by the federal government 
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to encourage the various states to pass un- 
employment compensation laws. 


Question of Constitutionality 


After laws are passed they are subjected 
to presidential veto and to court interpreta- 
tions. Some of the legal difficulties to which 
laws are subjected are such standards as the 
division of powers between the state and 
federal government, due-process clauses con- 
tained in the Fifth and Fourteenth Amend- 
ments of the Constitution and the equal- 
protection clause. The Child Labor Law of 
1916 was declared unconstitutional by the 
United States Supreme Court in the Ham- 
mer v. Dagenhart case, largely because the 
regulation of child labor by the use of the 
commerce power was unwarranted inter- 
ference with powers delegated to the states. 
Minimum-wage laws have been invalidated 
by the Supreme Court because they violated 
the right of contract. In Adair v. U. S. and 
Coppage v. Kansas, the highest tribunal in, the 
land held that to interfere with manage- 
ment’s right to hire and fire would be taking 
away property without due process of law 
or without adequate compensation, and such 
behavior was illegal. Frequently the courts 
have held labor legislation unfair because 
it helped the laborer and not other sections 
of the population; it has been considered 
class legislation and, consequently, violative 
of the equal-protection clause of the Con- 
stitution. However, in Holden v. Hardy, the 
Court stated that labor legislation could be 
held to deny equal protection only if the 
facts show that beth parties come into court 
equal. If one of the parties involved in the 
litigation were inferior, the laws could 
remedy the inequality without violating the 
equal-protection clause. 


The Labor Movement 


All this discussion indicates that labor 
legislation had a natural origin and that con- 
ditions existing in the field of industrial re- 
lations normally resulted in the passing of 
statutory laws as control devices. This obvi- 
ously makes the origin of labor legislation 
as basic and natural as the assumptions pre- 
vailing under the doctrine of laissez faire. 
In other words, labor legislation, like all 
phases of culture, has arisen out of definite 
needs; effective legislation is never the re- 
sult or product of human whims but arises 
out of forces in the social and economic 
environments. In the first place, large-scale 
or mass-production industries produced a 
group of persons dependent upon wages. 
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This mass of the population realized that 
the avenues into the enterpriser’s position 
were closed; therefore, they became recon- 
ciled to the fact that they would always be 
laborers. Their only ambition was to ele- 
vate their status as laborers. A _ natural 
consequence of this permanent labor group 
was the development of labor consciousness 
which made possible a powerful labor move- 
ment. The frontier was gone and laborers 
could not move west; they were forced to 
stay and fight for a better position in so- 
ciety. Thus, the relations between manage- 
ment and laber assumed, in the main, the 
form of conflict. Labor was struggling for 
a greater share of the values that were pro- 
duced in the economic processes, and capital 
was attempting, under the guise of society, 
to work labor as cheaply as possible. Both 
groups developed mechanisms or weapons 
to defend themselves: labor used strikes, and 
picketing, boycotts, etc., to make the strikes 
effective, and management used the lock- 
out, blacklist, etc., to keep labor in its place. 
Any conflict necessitates umpires and rules 
of the game. Labor laws came into exist- 
ence as rules for the contestants to observe. 


Balance of Power Through Law 


Laws came into existence because in the 
conflict situation the employer or employee 
had become too powerful. It was assumed 
that the employers possessed the wealth 
which granted them great political influence. 
By the use of damage suits, injunctions, 
yellow-dog contracts, plant moving, promis- 
cuous discharge, etc., the worker was sub- 
ordinated in the economic struggle. Laws 
were passed to relieve the-worker and con- 
sequently many of them are pro-labor. 
Much of the legislation is founded upon the 
police power, and this power gets its au- 
thority because it is exercised for the pro- 
tection of the general welfare. 

The Taft-Hartley Amendments to the Na- 
tional Labor Relations Act are premised 
upon the reasoning that labor has become 
too powerful and needs to be regulated. So 
various behavior patterns developed by em- 
ployees, such as secondary boycctts) juris- 
dictional disputes, violations of contracts, 
closed shops and other forms of union se- 
curity, and various types of strikes, are 
either outlawed or modified. This is an- 
other indication that laws in the area of in- 
dustrial relations are concerned primarily 
with the creation of rules to govern the ac- 
tivities of the parties involved in the in- 
dustrial conflict, and that they, in the main, 
are restrictive rules or control techniques. 
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Failure of Labor and Management 
to Solve Their Problems 


The most significant need for labor legis- 
lation was the failure or the inability of the 
employer and the employees to solve the 
problems relative to economic security for 
the masses of workers in the industrial so- 
ciety. It is true that a number of humani- 
tarian employers, through intelligent planning 
and personnel practices, have arranged favor- 
able working conditions for their employees, 
but these activities have been limited to a 
small minority of the working population. 
Organized labor has made some efforts to 
elevate the scale and standard of living of 
its membership, but its attempts have been 
more or less futile as far as attaining the 
goal of economic sécurity is concerned. 
Likewise, employers and employees have 
jointly tried to arrive at intelligent labor 
policies through voluntary trade agreements ; 
however, while some progress is evident, 
many of the important issues pertinent to 
economic security remain untouched. Not 
only have empioyers and employees either 
been unable or unwilling to solve their com- 
mon problems, but new problems are. con- 
stantly developing or old problems, such as 
technological changes, increased unemploy- 
ment, and problems centering around old 
age, are becoming more significant and com- 
plicated. Apparently many of these situations 
are beyond the control of either management 
or labor unions. 


Government's Right to Interfere 


In the main, governmental intervention 
rests upon two basic assumptions, and both 
of these run counter to the older belief of 
natural economic laws. In the first place, 
it is assumed that it is socially desirable to 
have economic security in the United States, 
i e., workers should at least be entitled to 
health and decency. In the second place, 
it is assumed that when this goal set for the 
workers is not attained the state has a legiti- 
mate right to step in and either place the 
workers in this status of security or remove 
the barriers so that these persons can reach 
the desired position through their own eco- 
nomic efforts and pressure. From one point 
of view, the function or purpose of labor 
legislation is to protect the weaker members 
in the population, and thus safeguard the 
future of society, and to aid the worker, who 
is assumed to be weaker than the employer 
in the economic conflict and, therefore, at a 
disadvantage in the bargaining process. 
Child labor laws and a great amount of the 
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legislation relative to women in industry 
have developed with the idea of preserving 
the health of the future generations. To be 
sure, the regulation of child labor functions 
to protect adult laborers, because such laws 
influence the effective supply of labor. The 
point relative to preserving health was 
clearly stated in the Muller v. Oregon case. 
In this decision the Supreme Court held 
constitutional an Oregon law forbidding the 
employment of any female in a laundry, 
factory or mechanical establishment more 
than ten hours per day. The Court decided 
that because women were structurally and 
functionally different from men they were at 
a disadvantage and, therefore, special legis- 
lation in their behalf was justifiable. The 
majority opinion argued that healthy mothers 
were necessary to healthy offspring, so 
women must be protected in order to pre- 
serve the strength and vigor of the race. 


Subordination of Property Rights 


Labor laws are of great importance, not 
only in the area of social control, but in the 
province of social change as well. While 
these laws arise to solve problems, they be- 
come means to social change and to a great 
extent determine the rate and direction of 
this change. For example, the reasoning 
that permeates recent labor legislation is 
that property rights should be subordinated 
to the right to} work; emphasis is focused 
upon treating the laborer not as a com- 
modity or means to an end but as an end in 
himself. The property right in a job and 
the right to maintain unions given to workers 
in statutory law frequently transform free- 
dom of speech and the right to hire and fire 
from constitutional rights to unfair prac- 
tices. Particularly is this true if the above 
constitutional rights are used to destroy 
unionism. Only in recent years has the 
problem of the worker’s right to organize 
on company property been settled largely 
in favor of the employee. Here there is a 
conflict between the right of the employer 
to regulate the behavior of workers on his 
own property and the right of the workers 
to organize, as granted in the National 
Labor Relations Act. The United States 
Supreme Court has ruled that organizing 
unions On company property during the free 
time of the workers, unless this organizing 
hinders production or makes discipline difh- 
cult, is protected by law. 


Welfare Economics 


Implied in recent labor legislation is the 
fact that values that do not allow for a 
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favorable reaction will either cease to exist 
or be modified: there is always the attempt 
to mould things to the heart’s desire. The 
tendency is to modify or control society if 
it retards or blocks the security of the 
masses. At present, there is a recognition 
that the health and security of the popula- 
tion must be of chief concern. Therefore, 
attempts are being made to increase old-age 
payments under the Federal Social Security 
Act, and pensions and welfare funds are be- 
coming increasingly more prominent in 
union contracts. Some authorities in the 
field are beginning to argue that unless 
medical facilities are made available to the 
masses either by the reduction of the cost of 
these facilities or by raising incomes, some 
form of socialized medicine is inevitable. 


The emphasis in recent labor legislation 
is upon welfare economics. It attempts 
either to remove barriers so that the prin- 
ciples involved in the laissez-faire philosophy 
can function adequately, to negate the 
laisses-faire doctrine or to create an en- 
vironment where these principles can be 
extended to all. The antitrust laws, namely 
the Sherman Anti-Trust Act, the Clayton 
Act and the Norris-LaGuardia Act, to an 
extent at least were concerned with destroy- 


ing any hindrances to free competition. The 


Clayton Act recognized the human aspect 
of labor relations by definitely stating that 
labor is not a commodity. It also strength- 
ened labor by restricting the use of injunc- 
tions in their application to various behavior 
patterns of labor unions and in the procedure 
involved in obtaining the injunction. The 
Norris-LaGuardia Act equalized the bar- 


gaining relations of the employer and em-. 


ployee by limiting the use of yellow-dog 
contracts, by limiting the accountability of 
union leaders for acts of others unless ac- 
tual ratification, sanction or participation in 
the illegal acts was involved, and by modi- 
fying the issuing of injunctions. This statute 
was concerned with equalizing bargaining 
relations by weakening or making impotent 
legal weapons developed by the employer in 
the industrial conflict to defeat unionism. 
The laws dealing with social security in 
such areas as accidents, unemployment and 
other hazards to workers indicate that so- 
ciety is responsible for the security of the 
masses even at the expense of negating the 
natural economic laws.. Comparable reason- 
ing is involved in the Fair Labor Standards 
Act where planning is tolerated in order to 
rid society of such deplorable industrial con- 
ditions as oppressive child labor, long hours 
and low wages. 
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Laws like the National Labor Relations 
Act attempt to improve the status of 
laborers by creating an environment in 
which the free-enterprise doctrine can func- 
tion among the masses of workers. This is 
accomplished by granting rights to the 
workers in the field of collective bargaining 
and by curbing or outlawing activities of the 
employers that would retard unionism. In 
other words, the economic weapons fre- 
quently employed by management to defeat 
unions were destroyed by this law. The act 
grants to the workers the right to select and 
join a union of their choice without any 
interference from management. This law 
by its definition of the concept “employee” 
and by limiting management’s right to hire 
and fire has really given laborers a property 
right in their jobs. - 


Purchasing Power 


It is important to note the economic and 
social philosophy that is so fundamental in 
much of the recent labor legislation. Labor 
legislation represents another series of legal 
programs concerned with the battle of in- 
equalities. Many of the statutes in America 
have been passed to create an environment 
in which the citizens can have equal starts 
and equal opportunities. The doctrine of 
equal start is basic to the American system 
of universal and compulsory education. It 
is obvious to students in this area of legis- 
lation that a number of our laws were en- 
acted to equalize incomes. Such statutes as 
progressive income tax laws based upon the 
ability-to-pay theory, estate and inheritance 
tax laws and laws dealing with variable 
grants-in-aid that function to allocate the 
largest grants in areas where the income is 
the lowest, thus making the people in the 
rich states pay various costs of persons in 
the poor states, are concerned with the 
equalization of incomes. As will be em- 
phasized later in this article, recent labor 
laws have attempted to reduce the earning 
power of capital and savings by focusing at- 
tention upon purchasing power. In some of 
the laws this is accomplished by equalizing 
the bargaining power of management and 
unions, 

Much emphasis is placed upon the con- 
sumption function of income and there is 
fear of the insufficient purchasing power of 
the masses of workers. The laws assume 
that savings are large in the United States 
and that this may lead to overcapitalization 
and disturb the equilibrium between. pro- 
duction and consumption. Furthermore, the 
laws imply that investment opportunities 
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are not sufficient for full employment. This 
may be due to such factors as the disap- 
pearance of the frontier, the decline in 
population and the inadequacy of techno- 
logical factors for large-investment pur- 
poses. Therefore, basic to all recent labor 
legislation is the assumption that some 
remedy must be created to increase the con- 
sumption powers of the laboring group or 
stabilize at a point much less than full 
employment. 


For example, an important thesis of the 
National Labor Relations Act is that the 
econoniy in the United States can be main- 
tained by focusing attention upon the pur- 
chasing power of the workers. The law 
assumes that the lack of purchasing power 
has curbed production not only by limiting 
consumption but by creating and develop- 
ing unrest in the area of industrial activities. 
This unrest destroys morale, which results in 
inefficiency and is frequently expressed 
overtly in terms of strikes. All this affects 
the flow of commerce and furnishes a con- 
stitutional basis for Congress to regulate 
industrial relations. The reason for the 
paucity of purchasing power among the 
workers is the inequality that exists in col- 
lective bargaining relations. It is stated 
that the employer is stronger than the em- 
ployee and therefore the way to increase 
purchasing power is to encourage unionism 
among employees so that great economic 
pressure can be exercised by the worker. 
It is therefore obvious that the National 
Labor Relations Act was designed, in the 
immediate sense, to more equitably divide 
the values produced in the economic process 
and, in the broader sense, to more equitably 
distribute the wealth of the country. Ap- 
parently this is one technique used to pre- 
vent the accumulation of large fortunes and 
to prevent the “trekling down from the top.” 
The position of the laborer would be strength- 
ened so that he could get his means of 
livelihood directly. Attention should be 
called to the fact that the Taft-Hartley 
Amendments to the National Labor Rela- 
tions Act, which were intended to curb the 
power of labor unionism and to equalize 
the employer-employee balance, do not 
modify this type of reasoning. In the find- 
ings and policies of the act (Section 1), the 
law states: 


“The inequality of bargaining power be- 
tween employees who do not possess full 
freedom of association or actual liberty of 
contract, and employers who are organized 
in the corporate or other forms of owner- 
ship association substantially burdens and 
affects the flow of commerce, and tends to 
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aggravate recurrent business depressions, by 
depressing wage rates and the purchasing 
power of wage earners in industry and by 
preventing the stabilization of competitive 
wage rates and working conditions within 
and between industries.” 


Collective Bargaining 


A basic assumption underlying the Na- 
tional Labor Relations Act is that unions 
are important and essential institutions in 
the American economy. The law gives 
labor organizations as much dignity as any 
other institution in the social order. Col- 
lective bargaining is made the national 
policy and is considered a powerful device 
for creating and maintaining industrial 
peace. It is considered the only device used 
by the workers to elevate their status that 
is compatible with the capitalistic system; if 
it is objectively and scientifically employed 
it can become a cornerstone of a democratic 
society. This bargaining collectively allows 
the employees to pool their strength, thus 
placing them in a better position to effectuate 
demands made upon management. Further- 
more, collective bargaining develops functional 
equality which emphasizes the point of view 
that conditions of employment are the equal 
concern of management and labor. Whatever 
affects the social and economic well-being 
of the employees in industry is a matter for 
collective bargaining. Obviously this has 
made a great number of activities that were 
once considered managerial rights bargain- 
able issues. Collective bargaining naturally 
assumes mutual indispensability, i. e., both 
capital and labor are of equal importance in 
the production process, consequently there 
is no necessity to overemphasize either the 
Marxian doctrine rélative to the importance 
of labor or the traditional attitude relative 
to the superior position of capital. All these 
changes eventually give the laborers more 
of a voice in industrial relations and in the 
long run transform the economic society 
from the oligarchic type to a type of indus- 
trial democracy. 

Obviously, by protecting and legalizing 
collective bargaining, the recent labor laws 
have strengthened unionism. Since the en- 
actment of the National Labor Relations 
Act, unions have experienced a phenomenal 
growth because virtually every barrier that 
had been developed by management to 
defeat unionism became an unfair labor 
practice. Certainly, these unions are in a posi- 
tion to modify the social order. They affect 
the financial status of millions of persons and 
tremendously influence the division of the 
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products of industry among the various eco- 
nomic classes. Unions significantly mould 
the attitudes of the population toward the 
existing social and economic activities in our 
society. These labor organizations power- 
fully affect the policies of both the state and 
federal governments. In these ways union- 
ism becomes a means of social change and 
it will influence materially the rate and di- 
rection of change. 


Basis of Fair Labor Standards Act 


A brief analysis of the assumptions or 
reasoning which gave rise to the Fair Labor 
Standards Act is both revealing and perti- 
nent, in that it shows how public sentiment 
is ultimately crystallized into statutory law 
and how basic reasoning can effectuate social 
change. This statute shows clearly how 
the federal government is forced to inter- 
vene if serious social and economic problems 
are not solved by the parties directly con- 
cerned. In this case, the problems were 
child labor, long hours and low pay, and it 
was assumed that the government could not 
be neutral to these issues. In terms of the 
reasoning basic to the law, the government 
by letting these conditions exist would be a 
party to the development and perpetuation 
of forces destructive to our society. The 
only other alternative was for the federal 
government to prevent these activities; con- 
sequently, the Wage and Hour Bill was 
passed in 1938. This statute as it functions 
at present regulates child labor, prevents 
the working of more than forty hours per 
week without overtime pay and, in general, 
sets the minimum wage at seventy-five cents 
per hour. 


A summary statement of the philosophy 
basic to the statute indicates how laws can 
be powerful means to social change. It is 
held that goods produced in violation of the 
standards outlined in the law, if allowed to 
enter the channels of interstate commerce, 
will pollute the stream of commerce and en- 
danger the safe and orderly flow of com- 
merce. It is implied that competition may 
become predatory; therefore, the self-gener- 
ating forces do not function adequately in 
the economic society. Much emphasis is 
placed upon the dependence of the health 
and morale of the working population upon 
wages. The purchasing-power doctrine satu~- 
ates the law and it is considered good for 
the economic society to transfer money from 
the slow spenders to the fast spenders. The 
law breaks with the thinking of the early 
days when it makes the wage of seventy- 
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five cents per hour the first charge against 
industry. An industry that cannot pay a 
living wage as defined in the law becomes 
parasitical and is not an asset but a liability 
to society. It should not be allowed to exist 
at the expense of wages or be subsidized by 
a low wage. Marginal plants should be al- _ 
lowed to collapse so that their production 
can be transferred to the more efficient 
plants, thus encouraging the development of 
large industries. 


Implications and Consequences 


of Labor Statutes 


This brief survey of the philosophy basic 
to recent labor legislation reveals some of 
the economic and social consequences and 
implications of these statutes. As they op- 
erate in the society, many changes result. It 
is obvious that emphasis is placed upon wel- 
fare even at the expense of property rights. 
A great many of the constitutional rights 
such as property rights, free speech rights 
and contract rights have been subjected to 
reinterpretation. In the laws, attention has 
been focused upon security and the oppor- 
tunity for security for the workers. Situa- 
tions have been created to allow the 
employees to elevate their status, and at- 
tempts are made to allow the laws to func- 
tion in terms of the most good for the most 
people. Congress accepted the point of view 
that wage levels were not high enough to 
permit workers as consumers to buy goods 
and that the economy would be more dur- 
able if goods were more equitably divided. 
Some contend that much of the labor legis- 
lation is fundamental to social justice be- 
cause workers must be allowed to participate 
in industry if a democracy is to be main- 
tained and, therefore, these laws do not 
break with the traditions but represent 
means to help workers in their struggle for 
status and freedom. 


It has been stated that laws have a natural 
origin and are under certain circumstances 
inevitable. These statutory controls in the 
area of labor relations have increased rather 
rapidly in recent years due largely to the 
increased complexity in the field and to the 
fact that the frontier is gone. This necessi- 
tates that the problems must be met. Out 
of the ensuing conflict have arisen rules, in 
terms of laws, to define the situation for the 
interested parties. It was hoped that these 
laws would solve the industrial problems. 


Although it is obvious that the laws have 
initiated many changes and created or facili- 
(Continued on page 814) 
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“LOCAL” BUSINESS 


By JOHN J. WALSH 


THE AUTHOR, A MEMBER OF THE UTICA, NEW YORK BAR, REPRESENTS 
VARIOUS AFL AND CIO UNIONS IN NEW YORK STATE AND IS A MEMBER 
OF THE LEGAL STAFF OF THE NEW YORK STATE TEAMSTERS COUNCIL, 


AFL. 


BECAUSE OF THE MANY INQUIRIES HE RECEIVED ON NLRB JURIS- 


DICTION, HE COMPILED THIS REPORT FOR QUICK REFERENCE 


FTER THE PASSAGE of the Taft- 

Hartley Act amendments to the Wagner 
Act, a major problem in the field of labor 
relations was the extent of the coverage of 
the amended act, particularly with respect 
to “local” enterprises which did not produce 
goods going into the stream of interstate 
commerce but whose activities might never- 
theless “affect” interstate commerce.’ 


The first two years under the amended 
act have provided enough decided cases to 
indicate a general pattern of jurisdiction 
and to permit the formulation of certain 
general rules with respect to the various 
types of local business. While each case 
before the Board is decided upon its own 
facts, the reiteration of similar factors in 
successive cases provides a clue to the gen- 
eral policy. 

The NLRB has developed the doctrine 
of declining to assert, jurisdiction over rela- 
tively local enterprises on the theory that 
it would not effectuate the policies of the 
act to assert jurisdiction. This doctrine 
preserves the plenary power of the Board 
under the act and at the same time permits 
freedom in labor relations to small operations. 

It is well to remember, however, that the 
fact that a particular business appears to 
be local in nature may not be the controlling 
factor ‘where such business is an “integral 


part” of an interstate operation, where there 
is a “multi-state” operation of a chain” or 
where the local operation has a “unitary” 
character with other operations of the em- 
ployer which do come within the jurisdic- 
tion of the Board.’ ~ 


While an employer may not be “engaged” 
in commerce or in the production of goods 
for commerce within the meaning of the 
Fair Labor Standards Act, its operations 
may “affect commerce” within the broader 
definition of the National Labor Relations 
Act, as amended.‘ 


Advertising Signs 


A local branch of a nation-wide business 
engaged in the sale and servicing of ad- 
vertising space on transit lines is within the 
jurisdiction of the NLRB,° but the Board 
will decline jurisdiction over a local business 
which makes small purchases outside the 
state where, also, only a very small portion 
of its sales are to interstate firms.® 


Automobile and Truck Sales, Services 
and Repair 
Although prior to the passage of the 
amended Act, the Board ordinarily refused 
to take jurisdiction over local automobile 
and truck sales and service agencies, it now 





1 Russell A. Smith, ‘‘Taft-Hartley Act and 
State Jurisdiction over Labor Relations,’’ 46 


Michigan Law Review 593-624, March, 1948; 
Salmy, ‘Jurisdictional Conflicts Under Na- 
tional and State Labor Relations Acts,’’ 10 


University of Pittsburgh Law Review 327-343, 
March, 1949; J. Ackerman, ‘‘Problem of Juris- 
diction of National and State Labor Relations 
Boards,’’ 2 Industrial and Labor Relations Re- 
view 360-371, April, 1949; Edward L. Schwartz, 
‘“‘Local Business—No Man's Land in Labor 
Relations,’’ 1 Labor Law Journal 189-198, De- 
cember, 1949. 

2 Orkin Termite Company, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 8188, 79 NLRB 935; 


“Local” Business 


Davey Tree Expert Company, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 8708, 81 NLRB 
1161; Gas Consumers Association, 2 CCH Labor 
Law Reports (4th Ed.) {§ 9247, 85 NLRB —, 
No. 231; Mills Automatic Merchandising Cor- 
poration, 2 CCH Labor Law Reports (4th Ed.) 
{ 9353, 86 NLRB —, No. 112. 

3 National Biscuit Company, 77 NLRB 332. 

4 Roane-Anderson Company, 77 NLRB 953. 

5 National Transitads, Inc., 67 NLRB 511 
(1946). 

* Talley Neon & Company, 2 CCH Labor Law 
Reports (4th Ed.) { 9189, 85 NLRB —, No. 151 
(1949). 
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takes jurisdiction over franchised dealers‘ 
but not over nonfranchised auto-parts deal- 
ers,* nonfranchised body and repair shops 
also selling used cars*® nor auto wrecking 
and salvage companies.” 
The rental of automobiles and trucks 
comes within Board jurisdiction where a 
sufficient percentage of the rentals are used 
in interstate commerce.” 

Bakeries 
The NLRB has demonstrated a reluctance 
to assume jurisdiction over wholesale baker- 
ies unless there is a substantial inflow of 
raw materials into the state coupled with a 
substantial sale of goods in interstate com- 
merce.” Even where fifty per cent or more 
of the raw materials come from or originate 
outside the state, if all of the sales are made 
within the state, the Board will decline to 
assert jurisdiction.” 
The Board, however, drew a sharp dis- 
tinction between individual bakeries and a 
group of wholesale bakeries over which it 
asserted jurisdiction because the “totality” 
of the operations “has an impact” on com- 
merce; the result might have been different, 
though, if each of the bakeries had been 
individually before the Board.” 


Banks and Insurance Companies 


The Board’s jurisdiction generally over 
banks “ and insurance companies * seems to 
be unquestioned. 


Beverage Bottling and Distribution 
The Board will ordinarily take jurisdic- 
tion over the franchised bottlers of such 
beverages as Coca-Cola, Canada Dry, etc.” 
The policy of the Board is to assert juris- 
diction over franchised wholesale distribu- 


tors of wine, liquor or beer which is made 
outside the state.” In addition, the Board 
will assume jurisdiction over wholesalers 
where there is a substantial inflow of such 
goods to the wholesaler from outside the 
state, even though all sales are made lo- 
cally.” This will not hold true, however, 
where the purchases made outside the state 
are but a small percentage of the total pur- 
chases.” 
Buildings 

It is reasonably clear that the Board’s 
jurisdiction does not extend to purely resi- 
dential buildings such as apartment houses. 
Office buildings are essentially “local” in 
character unless they have some obvious 
relationship with interstate commerce.” In 
this connection, executive, sales and service 
offices of interstate businesses wherein only 
clerical work is performed would not im- 
press an interstate character on a general 
office building. But, where an interstate 
business maintains an office building for its 
own use, it does come within the jurisdic- 


tion of the NLRB.” 


Buildings which house manufacturing op- 
erations which themselves “affect” commerce 
are likewise under the Board’s jurisdiction.™ 


Building-Construction Industry 


Prior to the enactment of the Taft-Hartley 
Act, the Board declined to take jurisdiction 
over cases in the building and construction 
industry,” but now it has held that its juris- 
diction “extends over construction projects 
if their interruption would affect interstate 
commerce.” ™ The interstate shipment of 
materials and supplies to the contractor is 
sufficient to affect interstate commerce even 


















'Liddon White Truck Company, 76 NLRB 
1181 (1948); Riesmeyer Motor Company, 88 
NLRB —, No. 152 (1950). 

8S Auto Supply & Hquipment Company, 85 
NLRB —, No. 153 (1949). 

* Bangor Auto Body Shop, 2 CCH Labor Law 
Reports (4th Ed.) { 8801, 82 NLRB —, No. 76 
(1949). 

1° Mount Vernon Auto Parts & Salvage Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
1 9256, 86 NLRB —, No. 1 (1949). 

1" Hertz Drive-Ur-Self Stations, Inc., 78 NLRB 
422 (1948). 

12 Superior Bakery, 78 NLRB 1172 (1948); 
Phoenix Pie Company, 79 NLRB 754 (1948). 

13 Sta Kleen Bakery, Inc., 73 NLRB 798 (1948). 
1%* Baking Industry Council, 2 CCH Labor Law 
Reports (4th Ed.) { 8544, 80 NLRB 1590 (1948). 
1% Bankers Trust Company, 56 NLRB 1071 
(1944). 

1% John Hancock Mutual Life Insurance Com- 
pany, 26 NLRB 1024 (1940). 

" Dr. Pepper. Bottling Company, 78 NLRB 
1261 (1948). 
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1% Henry J. Nortz, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 9321, 86 NLRB —, No. 79 
(1949). 

% John J. Fitzsimmons, 2 CCH Labor Law Re- 
ports (4th Ed.) {§ 9024, 84 NLRB —, No. 44 
(1949). 

2 Monroe Beer Distributors, 2 CCH Labor 
Law Reports (4th Ed.) { 9296, 86 NLRB —, 
No. 50 (1949). f 

1 Midland Building Company, 78 NLRB 1243 
(1948). 

22 Central Tower, Inc., 2 CCH Labor Law Re- 
ports (4th Ed.) 79031, 84 NLRB —, No. 46 
(1949); Corrigan Properties, 87 NLRB —, No. 
12 (1949). 

% Tri-State Casualty Insurance Company, 2 
CCH Labor Law Reports (4th Ed.) 8960, 83 
NLRB —, No. 126 (1949); First National Bank 
Building, 2 CCH Labor Law Reports (4th Ed.) 
{ 9508, 87 NLRB —, No. 116 (1949). 

* Lowell Industrial Development Company, 
2 CCH Labor Law Reports (4th Ed.) { 8547, 
80 NLRB —, No. 251 (1948). 

2% Johns-Manville Corporation, 61 NLRB 1 
(1945). 

2% Brown and Root, Inc., T?7 NLRB 1136 (1948). 
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though the materials are used in local build- 
ing construction.” 

The Board kas declined to assert jurisdic- 
tion recently in several cases involving small 
contractors who purchase all of their mate- 
rials and supplies and perform all services 
within the state.” 


Building Supplies (Including Sand 
and Gravel) 

The Board has asserted jurisdiction over 
practically all building suppliers even those 
with a very small inflow of materials into 
the state. This has been done upon the 
Board’s theory that “The close relation- 
ship between enterprises of this nature which 
distribute building materials, and the build- 
ing-construction industry, over which we 
have recently asserted jurisdiction, logically 
compels the exercise of our jurisdiction in 
the instant case.’” 

A notable exception to the above rule is 
“sand and gravel.” A company engaged in 
the sale and distribution of sand and gravel 
from its pits does not come within the effec- 
tive reach of the act since “the inflow of 
materials is negligible in quantity, and these 
operations are essentially local in character, 
{and] the assertion of jurisdiction in this 
particular case, even though the Employer 
produces materials used in building con- 
struction, would not effectuate the policies 
of the Act.”™ The distinction between build- 
ing-supply dealers generally and those busi- 
nesses engaged in the sale of sand, gravel 
and ready-mix concrete is based upon the 


“particular character” of the latter type of 
business.” 
Bus Lines 

The Board has taken jurisdiction gen- 
erally over local bus-line operations, using 
the following factors as bases for asserting 
jurisdiction: (a) the interstate purchase of 
gas, oil, tires, equipment, etc.; (b) the fact 
that the transit system involved is the sole 
transit service in. the community; (c) the 
fact that it connects with railroad and air- 
port terminals; (d) the fact that its passen- 
gers include employees of factories and other 
establishments which are themselves en- 
gaged in interstate commerce;” and (e) the 
relatively unimportant fact that such vehicles 
carry national advertising placards and signs.™ 


Cafés 
The Board declined jurisdiction over a 
local café since it was essentially a local 
business even though forty-seven per cent 


of the beer and liquor purchased by it was 
produced and bottled outside the state.™ 


Coal, Oii and Ice 


The retail distribution of coal and char- 
coal is ordinarily local in character.” 

The distribution locally of fuel oil by a 
small businessman not connected with the 
interstate distribution of fuel oil may or 
may not come within the effective reach 
of the National Labor Relations Act, de- 
pending upon the facts in the case. In one 
instance, although all. purchases and sales 
of fuel oil were made within the state, the 





% Wadsworth Building Company, 2 CCH 
Labor Law Reports (4th Ed.) { 8657, 81 NLRB 
—, No. 127 (1949); Osterink Construction Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
{ 8747, 82 NLRB —, No. 27 (1949); Hlectrical 
Workers (Langer), 2 CCH Labor Law Reports 
(4th Ed.) § 8824, 82 NLRB —, No. 132 (1949); 
Ryan Construction Corporation, 2 CCH Labor 
Law Reports (4th Ed.) {§ 9137, 85 NLRB —, 
No. 76 (1949); Gould & Preisner, 2 CCH Labor 
Law Reports (4th Ed.) { 8827, 82 NLRB —, No. 
137 (1949). 

% Mentzer, 2 CCH Labor Law Reports (4th 
Ed.) { 8771, 82 NLRB —, No. 39 (1949); Petredis 
é& Fryer, 2 CCH Labor Law Reports (4th Ed.) 
1 9107, 85 NLRB —, No. 45 (1949); Row Con- 
struction Company, 2 CCH Labor Law Reports 
(4th Ed.) { 9653, 88 NLRB —, No. 132 (1950); 
Denver Building & Construction Trades Council 
(B. W. Fellers, Inc.), 2 CCH Labor Law Re- 
ports (4th Ed.) 9 9767, 88 NLRB —, No. 212 
(1950). 

2 J. H. Patterson Company, 2 CCH Labor 
re Reports (4th Ed.) { 8099, 79 NLRB 355 
(1948). 

* Texas Construction Material Company, 2 
CCH Labor Law Reports (4th Ed.) { 8480, 80 
NLRB 1248 (1948); Makins Sand & Gravel Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
1 9083, 85 NLRB —, No. 37 (1949); Valley Con- 
crete Company, 2 CCH Labor Law Reports 
(4th Ed.) { 9636, 88 NLRB —, No. 116 (1950); 


“Local” Business 


Valley Concrete Pipe & Products Company, 2 
CCH Labor Law Reports (4th Ed.) { 9720, 88 
NLRB —, No. 179 (1950). 

“= Hdgar P. Folse, Inc., 2 CCH Labor Law 
ae (4th Ed.) § 9298, 86 NLRB —, No. 52 
1949). 

82 See Whitfield Bus Lines, 2 CCH Labor Law 
Reports (4th Ed.) { 9608, 88 NLRB —, No. 68 
(1950), where the Board declined jurisdiction 
over a local bus line in a community devoted 
to ranching and farming. Also, see Rapid 
Transit Company, 2 CCH Labor Law Reports 
(4th Ed.) 7 9686, 88 NLRB —, No. 153 (1950), 
where the Board declined jurisdiction over a 
small bus line in a college town. 

% Safety Motor Transit Corporation, 2 CCH 
Labor Law Reports (4th Ed.) { 8012, 78 NLRB 
831 (1948); Amarillo Bus Company, 2 CCH 
Labor Law Reports (4th Ed.) { 8072, 78 NLRB 
1103. (1948); Hl Paso-Yzleta Bus Company, 79 
NLRB 1068 (1948); Clelland Bus Lines, 2 CCH 
Labor Law Reports (4th Ed.) { 9110, 85 NLRB 
—, No. 59 (1949). 

* Bartenders Union No. 52 -(George W. 
Looby), 2 CCH Labor Law Reports (4th Ed.) 
{ 9127, 85 NLRB —, No. 74 (1949). 

% Penn Coal Company, Inc., 2 CCH Labor 
Law Reports (4th Ed.) 18352, 80 NLRB 251 
(1948); Backart.Coal Company, 2 CCH Labor 
Law Reports (4th Ed.) { 9316, 86 NLRB —, 
No. 73 (1949). 
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Board took jurisdiction because the sales 
were made to concerns engaged in interstate 
commerce and the production of goods for 
commerce.” 

“While local ice companies are ordinarily 
considered local in character,” the Board 
will take jurisdiction where the company 
uses its product in the icing of railroad 
cars and trucks used in the transportation 
of vegetables and fruits.™ 


Consumer Financing 
A corporation which is engaged in con- 


sumer financing by purchasing dealer paper 
is engaged in interstate commerce.” 


Dairy Products (Milk, Cream, Ice 
Cream and Cheese) 

The production, pasteurizing and bottling 
of milk and the manufacture of ice cream 
for consumption locally, even where there 
is some inflow of material and supplies 
from outside the state, are ordinarily con- 
sidered local businesses not within the effec- 
tive reach of the Board.” 

However, if a local plant is a subsidiary 
of a national company or is integrated with 
a national business, the Board will take 
jurisdiction even though all! sales are local 
and only a small part of the materials come 
from outside the state. 

Where the operations of the business 
result in a substantial shipment of milk or 
dairy products into the stream of interstate 
commerce, the Board will take jurisdiction.” 


Dental Restoratory Devices 


The manufacture of dental restoratory 
devices for the dental profession such as 


dentures, crowns, inlays, bridges, etc. is 
essentially local in character and the Board 
will not assume jurisdiction.” 


Engineering and Research Services 
The furnishing of engineering services 
and research facilities for the government 
and interstate business comes within the 
Board’s jurisdiction.“ 


Food Processing 


While major food processing comes with- 
in its jurisdiction, the Board has declined 
jurisdiction over some small food processing 
companies where all sales are made within 
the state, even though there is some inflow 
of raw materials.“ 


Highway Construction 
Companies which are engaged in the 
construction and maintenance of national 
highways which are arteries of commerce 
“affect” interstate commerce.“ 


Horse Racing 
Two interesting cases on the question of 
jurisdiction over horse racing are worthy of 
comment. In one,” the New York State 
board took jurisdiction on the ground that 
horse racing was essentially local in character. 
In the second, a trial examiner of the 

NLRB ® took the same view. 


Hotels and Restaurants 
Board policy in the past has been not 
to take jurisdiction over hotels; this policy 
has recently been reaffirmed.” 
It is considered doubtful that the Board will 
take jurisdiction over restaurants, although 






















% Felton Oil Company, 2 CCH Labor Law 
Reports (4th Ed.) 7 8049, 78 NLRB 1033 (1948). 
% Diamond Ice Company, 2 CCH Labor Law 
Reports (4th Ed.) {§ 9113, 85 NLRB —, No. 57 
(1949). 

% Royal Palm Iee Company, 81 NLRB —, No. 
130 and 82 NLRB —, No. 102 (1949). 

3° General Finance Corporation, 2 CCH Labor 
Law Reports (4th Ed.) { 9724, 88 NLRB —, No. 
189 (1950). 

“ Purity Creamery Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8217, 79 NLRB 1042 
(1948); Cream Top Dairy, 83 NLRB —, No. 112 
(1949); White Belt Dairy Farms, 2 CCH Labor 
Law Reports (4th Ed.) { 9080, 85 NLRB —, No. 
2 (1949). 

“1 Carnation Company of Texas, 2 CCH Labor 
Law Reports (4th Ed.) 8197, 78 NLRB 519 
(1948); Central Dairy Products Company, 82 
NLRB —, No. 130 (1949). 

* Foremost Dairies, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 9324, 86 NLRB —, No. 81 
(1949). 

*% Ray-Lyon Company, 2 CCH Labor Law 
Reports (4th Ed.) § 8918, 83 NLRB —, No. 78 
(1949); Hberhart-Conway Company, 2 CCH 
Labor Law Reports (4th Ed.) { 8994, 84 NLRB 
—, No. 4 (1949) (fifty-per-cent sales in inter- 
state commerce); Martin Brothers, 84 NLRB 
—, No. 2 (1949) (seventy-five-per-cent inflow of 
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materials); and 8. B. Bell Dental Manufactur- 
ing Company, 84 NLRB —, No. 3 (1949). 

“ Schlumberger Well-Surveying Corporation, 
2 CCH Labor Law Reports (4th Ed.) { 8109, 79 
NLRB 59; Dun & Bradstreet, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 8306, 80 NLRB 56; 
Illinois Institute of Technology, 2 CCH Labor 
Law Reports (4th Ed.) { 8583, 81 NLRB —, No. 
31 (1949). 

*% Reading Preserving Company, Inc., 79 
NLRB 46; Mrs. Slaby’s Noodle Company, 2 CCH 
Labor Law Reports (4th Ed.) { 8653, 81 NLRB 
634 (1949); May Potato Chip Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9284, 86 NLRB 
—, No. 32 (1949); Oscar Ashburn & Son, 2 CCH 
Labor Law Reports (4th Ed.) 7 9604, 88 NLRB 
—, No. 70 (1950); Jones d/b/a Crockett € 
Jones, 88 NLRB —, No. 249 (1950). 

#* Strong Company, 2 CCH Labor Law Reports 
(4th Ed.) {7 9337, 86 NLRB —, No. 100 (1949); 
Brown-Ely Company, 2 CCH Labor Law Re- 
ports (4th Ed.) {§ 9390, 87 NLRB —, No. 5 
(1949). 

“ Herbert Bayard Swope et al., 
Decision No. 5125 (April 26, 1949). 

* Los Angeles Turf Cluh, Inc. 
1949; intermediate report). 

” White Sulphur Springs Company, 2 CCH 
Labor Law Reparts (4th Ed.) { 9252, 85 NLRB 
—, No. 228 (1949). 
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there are several cases pending with respect 
to chain restaurants.” 


The Board will assert jurisdiction, however, 
where the restaurant or cafeteria is located in 
and forms an integral part of or is essential 
to the proper functioning of an interstate 
facility" or a plant engaged in interstate 
manufacturing.” 


Laundries and Dry Cleaning 
Establishments 


The Board has taken jurisdiction over 
some laundries and dry cleaning establish- 
ments and refused to assert such jurisdic- 
tion over others. The following appear to 
be the factors which will determine juris- 
diction: 

(a) The out-of-state purchases of mate- 
rials and supplies used in laundries and 
cleaning establishments is not the sole factor 
to be considered.” 


(b) Where no services are furnished cus- 
tomers outside the state and the employer 
does not operate out-of-state enterprises, 
the Board will refuse to assert jurisdiction.” 

(c) In determining whether jurisdiction 
should be asserted, the Board considers 
not percentages but dollar-volume of inter- 
state purchases or services.” 

(d) Services performed and work shipped 
out of the state will constitute the determin- 
ing factor if sufficient in dollar-volume.” 

(e) Services performed for interstate car- 
riers or for commercial and industrial firms 
themselves engaged in interstate commerce 


will determine jurisdiction if sufficient in 
dollar-volume.” 


Machine Shops 


The Board has declined to assert juris- 
diction over several small machine shops.™ 


Manufacturing Plants 


Although most manufacturing plants come 
within Board jurisdiction, the Board will 
decline jurisdiction occasionally over a small 
plant where a very small percentage of its 
raw materials flows from outside the state 
and where very few sales are made outside 
the state.” 


Motion Pictures 


The production of motion pictures is of 
course an interstate activity but there is 
some question as to the extent to which 
the Board’s jurisdiction will run with re- 
spect to motion picture theatres. It would 
appear that a small independent movie house 
with third-showing pictures would be a 
local business.“ The Board, however, has 
taken jurisdiction over a single theatre 
which was part of a tri-state chain on the 
basis of the film rentals of feature pictures.” 


Newspapers and Printing Shops 

The printing of newspapers “affects” in- 
terstate commerce because of the use of 
newsprint, ink, type metal and other sup- 
plies as well as the distribution of news 
received by teletype, etc.” 

Jurisdiction over job printing establish- 
ments is not too clear. The Board has 





%° Childs Company, 88 NLRB —, No. 139 
(1950) (the Board reversed the trial examiner's 
dismissal of the complaint and remanded the 
ease for hearing). 

| Air Terminal Services, Inc., 67 NLRB 702 
(1946); see also National Food Corporation, 2 
CCH Labor Law Reports (4th Ed.) { 9795, 88 
NLRB —, No. 186. 

= Fairchild Cafeteria, 2 CCH Labor Law 
Reports (4th Ed.) { 9489, 87 NLRB —, No. 95 
(1949) ; Kansas Commissary Service, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 9735, 88 NLRB 
—, No. 203 (1950). 

3 Indianapolis Cleaners & Latnderers Club, 
2 CCH Labor Law Reports (4th Ed.) { 9454, 87 
NLRB —, No. 75, rev'g 2 CCH Labor Law Re- 
ports (4th Ed.) { 9227, 85 NLRB —, No. 202 
(1949); Roxy Cleaners 4 Dyers, NYSLRB De- 
cision No. 4691 (1948). 

J, Arthur Anderson Laundry, 2 CCH Labor 
Law Reports (4th Ed.) {§ 8987, 83 NLRB —, 
No. 155 (1949); Lebanon Laundry & Dry Clean- 
ers, 81 NLRB —, No. 69 (1949). 

5% Jurisdiction declined in Progressive Clean- 
ers & Dyers, Inc., 2 CCH Labor Law Reports 
(4th Ed.) § 8737, 81 NLRB —, No. 201 (1949), 
where $8,000 worth of purchases constituted 
forty-nine per cent of the total, and interstate 
sales amounted to only $30,000 but were one 
third of the total sales. The New York State 
board asserted jurisdiction in Cook Dry Clean- 
ing Company, Inc., Decision No. 5149 (1949), 


“Local” Business 


where inconsequential supplies came into the 
state and only three per cent of the sales were 
interstate in nature. 

% Memphis Steam Laundry-Cleaners, Inc., 2 
CCH Labor Law Reports (4th Ed.) { 9349, 86 
NLRB —, No. 108 (1949). 

% New York Steam Laundry, 2 CCH Labor 
Law Reports (4th Ed.) { 8645, 81 NLRB —, No. 
103; 2 CCH Labor Law Reports (4th Ed.) { 8545, 
80 NLRB 1597 (1948), rev’g 2 CCH Labor Law 
Reports (4th Ed.) {8292, 80 NLRB 4, also 
rev’g Red Star Industrial Service, 2 CCH Labor 
Law Reports (4th Ed.) {§ 8399, 80.NLRB 847 
(1948). Indianapolis Cleaners ¢& Launderert 
Club, above, footnote 53. 

% Gabilan Iron & Machine Company, 2 CCH 
Labor Law Reports (4th Ed.) § 8397, 80 NLRB 
820 (1948); Advance Welding Works, 2 CCH 
Labor Law Reports (4th Ed.) { 8585, 81 NLRB 
—, No. 30 (1949). 

3% National Tool Company, 78 NLRB 625; 
Puritee Thermometer Company, 2 CCH Labor 
Law Reports (4th Ed.) § 9397, 87 NLRB —, 
No. 15 (1949). 

*® New Garden Theatre, 
No. 5135 (1949). 

*! Balaban & Katz (Princess Theatre), 2 CCH 
Labor Law Reports (4th Ed.) { 9481, 87 NLRB 
—, No. 133 (1949). 

6 International Typographical Union (ANPA), 
2 CCH Labor Law Reports (4th Ed.) { 9347, 86 
NLRB -—, No. 115 (1949). 


NYSLRB Decision 
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declined jurisdiction over a commercial print- 
ing business, all of whose sales are made 
within the state® but took jurisdiction where 
a substantial portion of the printing was for 
companies themselves engaged in interstate 
commerce and a part of such work was 
shipped directly outside the state.™ 
Opticians 
The retail optical business is essentially 
local in character and the Board will ordi- 
narily decline jurisdiction,” although it will 
take jurisdiction where the store is part of 
a multi-state chain.” 
Parking Lots 
The operation of parking lots is essen- 
tially a local business although out-of-state 
cars are parked.” 
Public Utilities 
Gas and electric companies furnishing 
power not only to consumers but also to 
railroad and airline terminals and indus- 
trial concerns affect commerce.” The fur- 
nishing of telephone service likewise affects 
commerce.” The furnishing of water may 
or may not affect commerce.” 
Radio Stations 
The Board will ordinarily assume juris- 
diction over even a small radio station in- 
capable of being heard over state lines on 
the basis of (a) broadcasting of programs 
fed by direct transmission, (b) the fact 
that it is the sole local outlet of a national 
network, (c) delayed broadcasting of com- 
mercial programs taken from the networks, 
(d) transmission of transcriptions and re- 
cordings sent from out of state, (e) the use 
of news ticker services, (f) advertising of 
nationally distributed products and (g) 
affiliation with a national network.” 


Retail Stores 


The Board will take jurisdiction over food 
stores and supermarkets where there is 
shipment of goods in a substantial volume 
across state lines directly to the employer, 
even though the sales are made locally.” It 
will also take jurisdiction where a substan- 
tial volume flows across state lines wlti- 
mately to the employer and where there is 
at least an inference that some comes directly.” 
The Board will also take jurisdiction of a 
grocer’s association on the totality-of-opera- 
tions theory “ or where the store is inte- 
grated with a chain.” 


The Board will decline jurisdiction where 
the store or a chain operates in one state 
and purchases all its goods from wholesalers 
and distributors located in the state,” or 
where only a small portion of its goods is 
shipped in.” 


Care should be taken to distinguish be- 
tween the Hom-Ond case and the Margaret 
Ann case. The purchase of goods from 
wholesalers and distributors within the state 
is not the sole test as the Hom-ond case 
might seem to indicate. In the Margaret Ann 
case, the employer argued that it purchased 
all its goods from or through local dealers, 
wholesalers, distributors and representatives 
within the state. The distinguishing feature 
of the Margaret Ann case apparently was that 
a large portion of the goods moved directly 
by carrier from points outside the state to 
the employer’s warehouse. 


The Board will assume jurisdiction of 
large department stores where, although 
most of the sales are local, there is a sub- 
stantial inflow of goods into the state™ or 
where the store is part of a multi-state 
chain.” (Continued on page 828) 





® Warner Printing Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8321, 80 NLRB 143 
(1948). 

«Ann Arbor Press, 85 NLRB —, No. 165 
(1949); see also DeMay’s, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 8739, 81 NLRB —, No. 
225 (1949). 

® Barnett Optical Corporation, 79 NLRB 1133 
(1948); Pan-American Optical Company, 79 
NLRB 1237 (1948); Nola Optical Company, 79 
NLRB 1241 (1948). 

« Johnson Optical Company et al., 2 CCH 
Labor Law Reports (4th Ed.) { 9461, 87 NLRB 
—, No. 88 (1949). 

*% Hippodrome Parking Space, Inc., NYSLRB 
Decision No. 4689 (1948). 

®& Central Louisiana Electric Company, 76 
NLRB 243 (1948). 

“© San Marcos Telephone Company, 2 CCH 
Labor Law Reports (4th Ed.) { 8604, 81 NLRB 
—, No. 53 (1949). 

%™ Long Island Water Company, NYSLRB De- 
cision No. 4851 (1948). 

1 Western Gateway Broadcasting, 77 NLRB 
49 (1948); Booth Radio Stations, Inc., 79 NLRB 
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964 (1948); Veteran’s Broadcasting Station, 2 
CCH Labor Law Reports (4th Ed.) #9418, 87 
NLRB —, No. 33 (1949). 

7 Piggly-Wiggly Corporation, 2 CCH Labor 
Law Reports (4th Ed.) { 8768, 82 NLRB —, 
No, 34 (1949). 

% Margaret Ann Supermarkets, Inc., 73 NLRB 
852 (1948); Providence Public Market Company, 
79 NLRB 1482 (1948). 

™ Coeur D’Alene Grocers Association, 88 
NLRB —, No. 14 (1950). 

™% Great A & P Tea Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8695, 81 NLRB —, 
No. 164 (1949). 

% Hom-Ond Food Stores, Inc., 77 NLRB 647 
(1948). 

™ Tom Thumb Stores, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 9506, 87 NLRB —, No. 
109 (1949). 

% Parks-Belk Company, 77 NLRB 429 (1948); 
Merchant’s Association Of Terre Haute, 83 
NLRB —, No. 14 (1949). 

™ Block & Kuhl Department Store, 2 CCH 
Labor Law Reports (4th Ed.) { 8914, 83 NLRB 
—, No. 63 (1949). 
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| AaRs. as a field of legal study, is so 
affected and influenced by economic 
and sociological considerations (as well as 
political), that a knowledge of them is a 
“must.” These, however, do not impinge 
upon the daily task of the active practi- 
tioner who seeks “guides to” and “methods 
of” evaluation of court decisions. 


With respect to legislation, there are nu- 
merous criteria of interpretation and under- 
standing available. It is with court decisions 
affecting labor’s struggles for “recognition” 
and “betterment” that we presently concern 
ourselves. 

In reading opinions one is struck by the 
illogical “logic” of most of them. But if we 
recall that in a policy field the imponder- 
ables preponderate, the conclusions may be 
understood.’ Is there any general principle 
which fits a good proportion of labor deci- 


sions * and which provides a key to the judi- 
cial mind? It is this thesis which we examine, 
that an understanding of the (alleged) 
Holmesian “just-cause” doctrine serves to 
unlock many otherwise unfathomable deci- 
sions and reversals. 


The Doctrine: Introductory 


Although seemingly first enunciated in 
America by Holmes in his famous 1896 dis- 
sent in Vegelahn v. Guniner,? the just-cause 
doctrine owes allegiance to a host of distin- 
guished legal and philosophical forbears, 
from Aristotle to James,‘ and from Shaw‘ 
to Bowen‘ and. others." The doctrine is 
simply stated in Holmes’s own words: 


“.. whatever may be the law in the case 
of a single defendant . . . when a plaintiff 
proves that several persons have combined 





1In McDonald v. U. 8., 335 U. S. 451, 69 
S. Ct. 191, 192, decided December 13, 1948, 
Mr. Justice Douglas said, of the government’s 
argument, ‘“‘We do not stop to examine that 
syllogism for flaws. Assuming its correctness, 
we reject the result.”’ 

2 We exclude National Labor Relations Board 
decisions by and large; confining ourselves to 
court opinions which involve the other aspects 
of labor law. 

344 N. E. 1077, 167 Mass. 92, 104 (1896); four 
years later the Massachusetts Supreme Judicial 
Court revised its mental processes in Plant v. 
Woods, 57 N. E. 1011, 176 Mass. 492 (1900), 
although not overruling its earlier ruling in 
the Vegelahn case. In this new decision Holmes 
again dissented but solely because ‘The differ- 
ence between my brethren and me now seems 
to be a difference of degree. a 

*As I shall later point out, the just-cause 
doctrine is a ‘‘method’’ of arriving at a con- 
clusion, and therefore is fundamentally akin 
to the pragmatic school. 


Doctrine of Just Cause 


SChief Justice Shaw, of the Massachusetts 
Court, whose decision in Commonwealth v. 
Hunt, 4 Metc. 111, 38 Am. Dec. 346 (1842), 
formulated the pattern, if not the actual law, 
whereby combinations of workers were held to 
be legal and not criminal conspiracies. Pro- 
fessor Nelles speaks of the decision as involving 
“considerations of social advantage’’ (Nelles, 
“Commonwealth v. Hunt,’’ 32 Columbia Law Re- 
view 1128, 1148 (1932)) which, as we shall see, 
is basically one aspect of the just-cause doctrine. 


*Lord Bowen rendered the famous decision 
(among others given) in Mogul Steamship Com- 
pany v. McGregor, Gow & Company, 23 Q. B. D. 
598 (1889), subsequently affirmed in the House 
of Lords in 1891, 17 A. C. 25 (1892). Lord 
Bowen’s use of the just-cause doctrine is com- 
parable in all respects to that of Holmes, who 
cites this decision, as well as Commonwealth 
v. Hunt, in his Vegelahn dissent. 


‘They will be mentioned subsequently. 
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and conspired to injure his business, and 

have done acts producing that effect, he 

shows temporal damage and a cause of ac- 

tion, unless the facts disclose, or the de- 

fendants prove, some ground of excuse or 
justification....”* 


The doctrine, in effect, consists of certain 
Propositions: (1) that an intentional inter- 
ference with another’s “rights,” resulting in 
injury, gives rise to a prima-facie cause of 
action; (2) but that the defendants may 
successfully rebut the presumption by prov- 
ing an excuse or just cause so to act; (3) 
whereupon plaintiff’s injury becomes damnum 
absque injuria (factual damage but not a le- 
gal injury permitting recovery). Notice that 
each proposition itself requires additional 
clarification and refinement. 


(1) What are these “rights” which have 
been impaired? Who sets them? Under 
what circumstances are they legally to be 
enforced? Does the concept alter in the 
future? And what of the “intentional” as- 
pect of the interference which occurs? What 
do we mean by this term? What of the inter- 
ference? May it result from conduct not 
tortious? Or must the conduct embrace some, 
if not all, elements of a delict, civil or criminal? 
What type of injury must be proved? May it 
be personal? Or must it involve a business or 
trade? May the injury result from proxi- 
mate or remote causes? And, finally, is the 
cause of action one in law, in equity or both? 


(2) By “successfully” do we mean without 
permitting the plaintiff, in turn, to rebut the 
rebutter? Is the plaintiff precluded from 
offering evidence to overcome (outweigh?) 
the defendant’s? Is the court to “balance 
the scales” before deciding? Or is proof by 


defendant sufficient per se? What is meant 
by “excuse” or “just cause”? Are these per- 
sonal or public concepts, so that, if they are 
the former, a personal reason (“I had a 
cold”) would be sufficient? Who determines 
this just cause, a judge or a jury or both? 
Who applies it when applicable? Is it able 
to be invoked by a single individual? ® 


(3) Does this mean a suffering plaintiff is 
deprived of all remedies, even criminal, when 
several persons intentionally harm him and 
destroy his business? And that he must 
“grin and bear it”? Or is he merely restrained 
from a civil suit and may nevertheless pro- 
ceed under the criminal laws to punish those 
who violate his rights? 


The preceding questions do not exhaust 
the possibilities ® inherent in the doctrine, 
for of grave importance is the question 
whether the principle changes with time 
or circumstance and thus becomes inade- 
quate as a general rule of application. This 
brings to the fore the concepts originally 
stated, that we are searching for a “key” 
to the judicial mind, which “serves to un- 
lock” court opinions. In other words, we 
are primarily concerned with the methodol- 
ogy inherent in James’s pragmatism,” not 
with a principle or theory per se. The just- 
cause doctrine is basically a method which 
can be applied to the proper understanding 
of cases and opinions and serves to guide 
the uninitiated through the labyrinth of ju- 
dicial mumbo-jumbo. Used as a method, 
and solely as a method, the doctrine is un- 
assailable in many fields of the law,” al- 
though here confined to labor. But acknowl- 
edging this limitation does not remove the 
possibility of change, for the doctrine itself 





* Vegelahn v. Guntner, above, footnote 3, at 
Pp. 1080, 167 Mass. at p. 105. 

* Vegelahn v. Guntner, above, footnote 3, or, 
as Holmes states it, ‘‘whatever may be the law 
in the case of a single defendant,’’ more than 
one may, as a group, invoke it beyond doubt. 

%In Mogul Steamship Company v. McGregor, 
Gow & Company, above, footnote 6, pp. 612-613, 
Lord Bowen was “invited by the plaintiffs’ 
counsel to accept the position from which their 
argument started—that an action will lie if 
a man maliciously and wrongfully conducts 
himself so as to injure another in that other's 
trade. Obscurity resides in the language used 
to state this proposition. The terms ‘malici- 
ously’, ‘wrongfully’, and ‘injure’ are words all 
of which have accurate meanings, well known 
to the law, but which also have a popular and 
less precise signification, into which it is nec- 
essary to see that the argument does not im- 
perceptibly slide. An intent to ‘injure’ in 
strictness means more than an intent to harm. 
It connotes an intent to do wrongful harm. 
‘Maliciously’, in like manner, means and im- 
plies an intention to do an act which is wrong- 
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ful, to the detriment of another. The term 
‘wrongful’ imports, in its turn the infringe 
ment of some right. The ambiguous proposi- 
tion to which we were invited by the plaintiff's 
counsel still, therefore, leaves unsolved the 
question of what, as between the plaintiffs and 
the defendants, are the rights of trade. ke 


41 William James, Pragmatism, pp. 53, 55 
(1925). Pragmatism ‘‘has no dogmas, and no 
doctrines save its method. .” “No par- 
ticular results then, so far, but only an atti- 
tude of orientation, is what the pragmatic 
method means. bie 

#2 Other fields of study may also be included, 
as witness the New York Times’s leading edi- 
torial of July 25, 1949, entitled ‘“‘Now For the 
Arms Program,’’ containing the following: 
“There is no doubt that the program [to im- 
plement the Atlantic Pact] will have to show 
justification for the sums asked, and even then 
it will be up to Congress to balance all factors 
involved before arriving at a decision. 

In civil-libel law, the defense of justification, 
if proved, results in a defense victory. Other 
fields will no doubt occur to the reader. 
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permits change and even desires it, as we 
shall later see. 


The Doctrine: 
Formulated and Formalized 


To the present we have discussed the for- 
mulation of the doctrine itself. We now 
discuss the second proposition therein, that 
defendants may: prove just cause in order 
to escape the consequences of their inten- 
tional actions. It was previously queried 
what was meant by these two words, leav- 
ing other questions hanging in mid-air. We 
now develop some answers through an anal- 
ysis of the Mogul Steamship case™ which is 
an excellent example and vehicle upon which 
to elaborate. 


There, a number of shipowners formed 
themselves into an association to retain con- 
trol of the tea-shipping trade from certain 
Chinese ports and attempted to drive all 
other shippers from the particular field. 
One method was by “smashing” rates and 
rendering it unprofitable for other traders 
to send their ships to these ports; a second 
involved a five per cent rebate to local ship- 
pers; and a third was by pressuring other 
shippers’ agents to ship by them. All these 
“were acts that in themselves could not [then] 
be said to be illegal unless made so by the 
object with which, or the combination in 
the course of which, they were done; and 
that in reality what is complained of is the 
pursuing of trade competition to a length 
which the plaintiffs consider oppressive and 
prejudicial to themselves.” The court also 
found that “defendants had no personal ill- 
will to the plaintiffs, nor any desire to harm 
them except such as is involved in the wish 
and intention to discourage by such meas- 
ures the plaintiffs from sending rival ves- 
sels to such ports.” ™ 


ti 


The case thus presented “an apparent 
conflict or antinomy” between two rights ™ 
which were equally regarded by the law, 
i. e., one’s right to be protected in the legiti- 
mate exercise of his trade, and the right of 
another to carry on his business as he felt 
best, provided that neither commits wrong 
upon the others. Here the complaint was 


“that the defendants have crossed the line 
which the common law permits. ...” The 
question still unsolved, however, was as the 
court put and answered it: 


“ _.. What, then, were the rights of the 
plaintiffs as traders as against the defend- 
ants? The plaintiffs had a right to be pro- 
tected against certain kinds of conduct; and 
we have to consider what conduct would 
pass this legal line or boundary. Now, in- 
tentionally to do that which is calculated in 
the ordinary course of events to damage, 
and which does, in fact, damage another in 
that other person’s property or trade, is ac- 
tionable if done without just cause or ex- 
cuse. Such intentional action when done 
without just cause or excuse is what the 
law calls a malicious wrong. .. . The acts 
of the defendants which are complained of 
here were intentional, and were also calcu- 
lated, no doubt, to do the plaintiffs damage 
in their trade. But in order to see whether 
they were wrongful we have still to discuss the 
question whether they were done without any 
just cause or excuse. Such just cause or excuse 
the defendants on their side assert to be found 
in their own positive right (subject to certain 
limitations) to carry on their own trade 
freely in the mode and manner that best 
suits them, and which they think best cal- 
culated to secure their own advantage.” * 


The case thus unfolds itself simply: the 
defendants were the shippers who had formed 
the association; the plaintiffs now sued them 
claiming the intentional infliction of a wrong 
resulting in damages; the defendants an- 
swered that they had a right, i. e., just cause, 
so to act because they had done nothing 
illegal. The court now queried: this posi- 
tive right, which is “subject to certain lim- 
itations,” has it been overstepped? The 
answer would depend upon these limitations, 
and the court went into their nature. 


At this point we recapitulate: the just- 
cause doctrine, as exemplified in the Mogul 
case, there involved rival entrepreneurs, not 
a master-servant or employer-employee re- 
lationship. This factual distinction is unim- 
portant, assuming the just-cause doctrine is 
to be utilized as a method. 

Both parties claimed positive rights or 
ends: in plaintiff’s case the “right to be pro- 





48 See footnote 6, above. 

% Mogul Steamship Company v. McGregor, 
Gow & Company, above, footnote 6, p. 612. 

18 We do not enter the field of political theory 
or judicial philosophies to examine that which 
Pound and others have done so well. In “‘A 
Theory of Social Interests’’ Dean Pound has 
said: “‘The whole body of the common law 
is made up of compromises of conflicting in- 


Doctrine of Just Cause 


dividual interests in which we turn to some 
social interest, frequently under the name of 
public policy, to determine the limits of a 
reasonable adjustment. . . Reprinted in 
Hall, Readings in Jurisprudence, pp. 238-239 
(1938). 

% Mogul Steamship Company v. McGregor, 
Gow & Company, above, footnote 6, p. 613. 
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tected against certain kind of conduct,” in 
defendant’s case the “positive right [subject 
to certain limitations] to carry on their own 
trade freely ...” etc. Did these two rights 
or ends exist simultaneously? If not, then 
the right which did so exist should obvi- 
ously prevail. If both did, then the question 
of just cause is presented. Here the court 
found the existence of both such rights. 
Which, therefore, was to prevail? 


Before answering this question another 
preliminary search must be made. First 
come the ends or rights of both parties, 
which must be legal and enforceable; then 
come the methods, for it is only when one 
party asserts his rights as against the other 
that a dispute arises and the question of the 
method whereby such rights are asserted is 
preliminarily involved. That is what the 
court meant by “limitation” on the defend- 
ants’ right to trade freely, and it therefore 
examined the methods used by defendants 
in the assertion of their rights by citing 
prior decisions which condemned certain 
methods. “But the defendants have been 
guilty of none of these acts.” Other claims 
by plaintiff are footnoted and the court’s 
holdings given thereon.” 


The just-cause doctrine clarifies itself as 
a method or approach in that we can now 
preliminarily break it down into a tentative 
procedure which can be used to analyze 
most cases. 


(1) Are these “rights” or “ends” which 


the law will recognize as being legal and 
will therefore enforce? ™ 


(2). Are two such rights sought to be en- 
forced simultaneously by two parties as 
against each other? * 


(3) Are the methods being. utilized by the 
parties themselves legal? ” 


(4) When both ends and both methods are 
legal and enforceable, which should prevail? 


The above, however, must again be scru- 
tinized before we can evolve a final one- 
two-three-four statement of procedure, for 
several refinements can be made. 


We have educed a necessary legality of 
ends and means as conditions precedent to 
the utilization of the just-cause doctrine, for 
he who seeks an illegal end, or a legal end 
by illegal means, has no standing in court 
and cannot prevail as against him who as- 
serts another right. It is this method which 
is to be further refined, for in pursuing the 
method the question must be asked, Why? 
Why is the defendant doing what it is? In 
the Mogul Steamship case personal ill will 
as against the plaintiffs was excluded, the 
court saying that defendants’ primary mo- 
tive in acting as they did was to “pursue 
to the bitter end a war of competition waged 
in the pursuit of their own trade.” As an 
incident of such competition defendants in- 
tended to injure the plaintiffs and to drive 
them out of business, but this was a second- 
ary, not primary, motive, and was likewise 
not an illegal secondary motive.” 

We therefore add a “primary” and a “sec- 
ondary” motive to our list of terms involved 
in the just-cause doctrine. Assuming a legal 
end, i. e., to enhance wages to better them- 





"The plaintiffs also claimed: (1) That the 
defendants’ ill will or personal intention to 
harm deprived them of utilizing the just-cause 
doctrine, but the court felt otherwise, even 
though factually no such personal ill will ex- 
isted. The reason was that a ‘commercial 
motive’’ existed here which, while personal, 
did not comprehend the animus involved in a 
deliberate murder. (2) That carrying compe- 
tition te an ‘“‘unfair’’ extent prevents inter- 
posing a lawful excuse. The court, however, 
ridiculed the possibility pf defining ‘‘fairness’’ 
or ‘‘reasonableness.’’ (3) That even if the de- 
fendants’. acts were lawful if committed by 
one individual, they become actionable when 
committed by several acting in concert as an 
illegal conspiracy. This, of course, refers back 
to the early doctrine of combination as a crim- 
inal conspiracy but, in 1889, the law had 
changed so that the conspiracy itself was not 
the gist of the action, but the damage wrong- 
fully done. The definition of a criminal con- 
spiracy likewise had altered to the doing of 
an unlawful act or the doing of a lawful act 
by unlawful means. In both respects, act and 
means, the court held for the defendants. (4) 
That the association was an illegal restraint 
of trade and should not be upheld by permit- 
ting the use of the just-cause doctrine. The 
court adverted to the common-law doctrine that 
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it would not grant affirmative relief to such 
contracts but that otherwise the group was 
not illegal per se. Compare this with the con- 
cept of the Sherman Act which alters the 
common-law doctrine by making the restraint 
and the group illegal and indictable. 

1% Mogul Steamship Company v. McGregor, 
Gow & Company, above, footnote 6, p. 620. In 
this context mention is again made that per- 
sonal ill will is of no consequence. Lord Bowen 
felt that ‘‘competition, however severe and ego- 
tistical, if unattended by circumstances of dis- 
honesty, intimidation, molestation, or such 
illegalities as I have above referred to, gives 
rise to no cause of action at common law.. . 

#7 Another question arises hereunder which 
will be touched upon later, namely, primary 
and secondary motive. 

* Ordinarily, ‘‘peaceful’’ is meant in labor 
picketing, etc. cases. 

2 This is the usual formulation of the prin- 
ciples, but we shall later see in Apex Hosiery 
Company v. Leader, 2 LABOR CASES { 17,063, 
310 U. S. 469, 60 S. Ct. 982 (1940) how: it is 
statutorily and necessarily modified. 

2 In the Mogul case the court said: ‘‘Assume 
that what is done is intentional and that it is 
calculated to do harm to others. Then comes 
the question. Was it done with or without 
‘Just cause or excuse’? If it was done bona 
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selves, a group of restaurant workers peace- 
fully strikes and, to attain such end, utilizes 
the method of picketing. The picketing is 
intended to injure the owner and in fact so 
does; but is the injury to the owner the 
primary motive or reason why it is done? 
Obviously the ordinary answer is no, for 
the workers picket primarily to attain their 
end, secondarily to economically injure the 
owner and force him to terms.” On this 
basis they are seemingly justified in picket- 
ing and may otherwise defend in an injunc- 
tion suit.™ 


There is, lastly, the question of equal 
rights when legal methods are used and pri- 
mary motives are involved. This, as well as 
another aspect of the doctrine, involves public 
policy considerations “of rather a delicate na- 
ture.” In his Vegelahn dissent Holmes wrote: 


“Nevertheless, 
the law warrants the intentional infliction 
of temporal damage because it regards it as 
justified. It is on the question of what shall 
amount to a justification, and more espe- 
cially on the nature of the considerations 
which really determine or ought to deter- 
mine the answer to that question, that ju- 
dicial reasoning seems to me often to be 
inadequate. The true grounds of decision 
are considerations of policy and of social 
advantage, and it is vain to suppose that 
solutions can be attained merely by logic 
and the general propositions of law which 
nobody disputes. Propositions as to public 
policy rarely are unanimously accepted, and 
still more rarely, if ever, are capable of 
unanswerable proof, ...”™ 


The question of equal rights, all else be- 
ing removed from the problem, is therefore 
a legislative one and “the ground of deci- 


in numberless instances . 





sion is policy; and the advantages to the 
comrunity on the one side and the other, 
are the only matters really entitled to be 
weighed.” * So, too, with the question whether 
or not, in a concrete situation, the doctrine 
should be applied where conflicting rights 
are not equally balanced, but nevertheless 
argument is made that its application will 
result in public harm. 


The just-cause doctrine may therefore be 
procedurally reformulated, for purposes of ap- 
plication to specific fact situations, as follows: 


(1) Has the employer suffered legal dam- 
ages by intentional union conduct or activ- 
ity depriving him of his enjoyment of legally 
recognized and ordinarily enforced rights? 


A negative answer prevents further de- 
velopment of the case as no union justification 
need be shown since no prima-facie-employer 
case has been made out and he can not 
recover any damages or receive any relief. 
It is only an affirmative answer that com- 
pels the union to set up its own rights 
and to proceed to its defense of justifica- 
tion. Before the defense may be finally and 
successfully interposed, and thereby prevent 
emplover-relief, the following procedure 
applies, although the questions may not al- 
ways appear in this particular order: 


(2) Are the union’s actions (methods, 
means) judicially peaceful, legal and not 
otherwise condemned by law or policy? 
And, dove-tailing with this, 


(3) Is the union’s primary motive one 
of self-betterment, and secondarily damage 
to the employer? 

The just-cause doctrine ordinarily might 
stop at this point but it is inadvisable to 
omit the question of -policy which, at times, 





(Footnote 22 continued) 

fide in the use of a map’s own property, in 
the exercise of a man’s own trade, such legal 
justification would, I think, exist not the less 
because what was done might seem to others 
to be selfish or unreasonable. . . But such 
legal justification would not exist when the 
act was merely done with the intention of 
causing temporal harm, without reference to 
one’s own lawful gain, or the lawful enjoy- 
ment of one’s own rights. The good sense of 
the tribunal which had to decide would have 
to analyze the circumstances and to discover 
on which side of the line each case fell. But 
if the real object were to enjoy what was 
one’s own, or to acquire for one’s self some 
advantage in one’s property or trade, and what 
was done was done honestly, peaceably, and 
without any of the illegal acts above referred 
to, it could not, in my opinion, properly be 
said that it was done without just cause or 
excuse. . . ."’ Mogul Steamship Company v. 
McGregor, Gow & Company, above, footnote 6, 
Ppp. 618-619. 


Doctrine of Just Cause 


% This illustration can be expanded to em- 
brace the just-cause doctrine in all its aspects 
by including the respective employer’s right 
to trade free of interference, and the employee's 
right to picket, as part of our constitutional 
guarantees. This will be later touched upon. 

*% Truax v. Corrigan, 257 U. S. 312, 42 S. Ct. 
127 (1921), will put a different complexion upon 
our conclusion. 

2% Vegelahn v. Guntner, above, footnote 3, at 
p. 1080, 167 Mass. at pp. 105-106. See also 
Holmes, ‘‘Privilege, Malice and Intént,’’ 8 Har- 
vard Law Review 1, 8 (1894), reprinted in 
Holmes, Collected Legal Papers, pp. 117, 128- 
129 (1920): ‘‘The ground of decision [in the 
Mogul Steamship case] really comes down to 
a proposition of policy of rather a delicate 
nature concerning the merit of the particular 
benefit to themselves intended by the defend- 
ants, and suggests a doubt whether judges 
with different economic sympathies might not 
decide such a case differently when brought 
face to face with the issue. .. 

2 Holmes, Collected Legal Papers, pp. 130-131. 
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is decisive of the case. Policy enters in all 
three previous questions, for it may be Con- 
gressional policy to permit (or not) em- 
ployer suits for damages under the Sherman 
Act (question one); or policy to declare 
certain methods and conduct unassailable 
legally, although a private feud might be 
the result (question two); or policy to con- 
done results which ordinarily would be held 
the reason for the union’s activity (question 
three). Therefore: 

(4) Regardless of the preceding ques- 
tions and their strictly factual-legal answers, 
does public policy alter any of these 
“usual” * answers? 

Generally (with exceptions to be shown) 
if union activity is illegal and nonpeaceful, 
i. e., violent, the doctrine is inapplicable and 
employer-relief is obtainable; if the union’s 
primary motive is damage or harm to the 
employer, ditto;™* or, if the court deter- 
mines, as a matter of policy, not to permit 
the doctrine’s application, ditto.” 


Federal Cases 
Applied to Questions Two and Three 


We examine several of the adjudicated 
cases to ascertain the doctrine’s workings 
and exceptions, and how our procedural 
formulation is applied. 

Truax v. Corrigan™ is known to every 
student of labor as one wherein Chief 
Justice Taft upset Arizona’s 1913 anti- 
injunction law. There a state statute regu- 
lated court injunctions and, in one section, 
prohibited them “in any case growing out 
of a dispute concerning terms or condi- 
tions of employment, unless interposition 
by injunction is necessary to protect prop- 
erty from injury through violence.” ™ Truax 
owned a restaurant which was struck by 
the union in a dispute over terms and con- 
ditions of employment. We now apply our 


fourfold questionnaire to determine the 
how and why of the Supreme Court’s mental 
processes. 

(1) Intentional infliction of employer 


damages: Chief Justice Taft held that 
“Plaintiff's business is a property right 

and free access for employees, owner 
and customers to his place of business is 
incident to such right. Intentional injury 
caused to either right or both by a con- 
spiracy is a tort. Concert of action is a 
censpiracy if its object is unlawful or if the 
means used are unlawful. ae 
held there was no question of intention to 
inflict a loss, and of an actual-loss, so that, 
according to his view, we have answered 
yes to our first question. 

(2) Legality of methods: according to 
Taft, “The real question here is, were the 
means used illegal?” And, as he read the 
facts, there could be “no doubt of” such 
illegality. He very carefully refrained from 
stating that there was actual violence, 
merely reciting the union’s activities and 
concluding, “Violence could not have been 
more effective. It was moral coercion by 
illegal annoyance and obstruction and it 
was thus plainly a conspiracy.”" The 
answer, therefore, to our second question 
is in the negative. 

At this point, in accordance with our 
procedural method, we must stop, for a 
negative answer to any one of the four 
questions prevents employer suit (question 
one) or union defense (questions two, three 
and four) by just cause. Since we have 
answered no to question two, the union 
cannot successfully plead the just-cause 
doctrine.™ 

How did Brandeis dissent, and why?™ 
He admitted that the employer’s “right to 
carry on business—be it called liberty or 
property—has value; and, he who interferes 
with the right without cause renders him- 
self liable.” This, therefore, answers our 





* The doctrine of stare decisis. 

% Although compare Hunt v. Crumboch, 9 
LABOR CASES { 51,214, 325 U. S. 821, 65 S. Ct. 
1545 (1945), three justices dissenting. 

2 Hunt v. Crumboch, above, footnote 28, is 
a good example. 

%*% Truax v. Corrigan, above, footnote 24. 

% Brandeis, J. in Truax v. Corrigan, above, 
footnote 24, at p. 354, 42 S. Ct. at p. 137. 

= Truax v. Corrigan, above, footnote 24, at 
p. 327, 42 S. Ct. at p.-127. 

% Truax v. Corrigan, above, footnote 24, at 
pp. 327, 328, 42 S. Ct. at pp. 127, 128. 

% Immediately after the holding of illegality, 
Taft denounced the Arizona law as violative 
of the Fourteenth Amendment (as a depriva- 
tion of property without due process of law) 
in that Arizona’s law made such conduct law- 
ful when the conduct was condemned by a 
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specific constitutional prohibition upon the 
states (the Fourteenth Amendment). The bal- 
ance of his opinion is concerned with disposing 
of arguments that the state may regulate con- 
ditions surrounding a business, if not the 
business itself; that state prohibitions upon in- 
junctions still leave the owner with other rem- 
edies he may pursue (Taft answered this by 
referring to the equal-protection clause which 
prevents a state from discriminating in its 
treatment of persons): and that the equal-pro- 
tection claim does not apply to the factual 
situation here involved. 

% Holmes for himself, and Pitney and Clarke 
together, likewise dissented, but the Brandeis 
dissent is the classic one. 

* Truax v. Corrigan, above, footnote 24, p. 
324, 42 S. Ct. at p. 137. 
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first question in the affirmative. Imme- 
diately thereafter Brandeis says that for 
“cause the right may be interfered with and 
even be destroyed.”* It is at this point 
that Brandeis and Taft lock horns, for it 
is upon the question whether or not a state 
may determine and legalize the means and 
methods involved in the just-cause doctrine 
that the dissent is founded. “What methods 
and means are permissible in this struggle 
of contending forces is determined in part 
by decisions of the courts, in part by acts 
of the legislatures. The rulés governing 
the contest necessarily change from time 
to time. For conditions change; and, fur- 
thermore, the rules evolved, being merely 
experiments in government, must be dis- 
carded when they prove to be failures.” * 


Brandeis therefore entered upon an his- . 


torical examination of the labor injunction; 
he showed that it had been finally upheld 
by the courts, that vociferous opposition 
manifested itself in state court decisions and 
legislatures, and that when Arizona’s high- 
est court passed upon the 1913 legislative 
act, federal and state courts differed upon 
various Jegal points which the anti-injunction 
act brought up for .court interpretation. 
Which one of .these conflicting views was 


to be adopted? There was thus presented 
a free choice, and the Arizona Supreme 
Court, after reflection, adopted one of these 
conflicting views and decided to uphold the 
statute.” This deliberate choice sanctioned 
the very means now declared by Taft to be 
illegal and which he had carefully refrained 
from terming “violent.” The methods in- 
volved in our second question were there- 
fore denounced by Taft and upheld by 
Brandeis,” although both agreed upon the 
first procedural question.“ 

The Danbury Hatters® and Duplex Print- 
ing“ cases both involved secondary boycotts 
which were held to be illegal methods, the 
Clayton Act’s Section 20 therefore not 
applying.“ In the Apex Hosiery case“ the 
strikers declared a sit-down strike and, as 
Mr. Justice Stone put it, “The record dis- 
closes a lawless invasion of petitioner’s plant 
and destruction of its property by force and 
violence of the most brutal and wanton 
character, under leadership and direction of 
respondents, and without interference by 
the local authorities."“ The first pro- 
cedural point being seemingly covered, we 
now inquire whether there was just cause 
for such union actions. Obviously our sec- 
ond question must be preliminarily and 





* Truax wv. Corrigan, above, footnote 24, 
p. 324, 42S. Ct. at p. 137. 
8% Truax v. Corrigan, above, footnote 24, 


p. 324, 42 S. Ct. at p. 137; see also his state- 
ment that ‘“‘When a Court decides a case upon 
grounds of public policy, the judges become, 
in effect, legislators. The question then in- 
volved is no longer one for lawyers only. It 
seems fitting, therefore, to inquire whether 
this judicial legislation is sound.’’ ‘‘Cutthroat 
Prices: The Competition That Kills,’’ Harper’s 
Weekly, November 15, 1913, quoted by Alpheus 
T. Mason, Brandeis and .the Modern State 
(1936), p. 5, n. 6. 

% ‘In that case the [Arizona] Supreme Court 
made its decision on four controverted points 
of law. In the first place, it held that the 
officials of the union were not outsiders with 
no justification for their acts. In the 
second place, rejecting the view held by the 
federal courts and the majority of the state 
courts on the illegality of the boycott, it 
Specifically accepted the law of New York, 
Montana, and California, citing the decisions 
of those States, In the third place, it 
rejected the Law of New Jersey, Minnesota, 
and Pennsylvania that it is illegal to circu- 
larize an employer’s customers, and again 
adopted the rule declared in the decisions of 
the courts of New York, Montana, California, 
and Connecticut. . . In deciding these three 
points the Supreme Court of Arizona made a 
choice between well-established precedents laid 
down on either side by some of the strongest 
courts in the country. Can this court say that 
thereby it deprived the plaintiff of his prop- 
erty without due process of law? The fourth 
question requiring decision was whether peace- 
ful picketing should be deemed legal. Here, 
too, each of the opposing views had the sup- 


Doctrine of Just Cause 





port of decisions of strong courts. ...’’ Truazx 
v. Corrigan, above, footnote 24, pp. 370-371, 42 
S. Ct. at pp. 143, 144. Arizona upheld peaceful 
picketing as not being illegal per se. 

”Truax v. Corrigan, at pp. 373-374, 42 S. 
Ct. at pp. 144-145. There is no question that 
Brandeis’ point of view was well taken. A 
federal-state relationship gives a dual form of 
government and of responsibility. In the fed- 
eral sphere the Federal Supreme Court deter- 
mines choices of: law; in the states it is the 
highest state court. The state’s power, legis- 
lative or judicial, is inherent in its sovereignty 


Save as it is limited by the Federal Consti- 
tution. In the instant case a state acted 
within its own sphere and had a choice of 


views. It very deliberately chose and there- 
by attempted to experiment, always being able 
to reverse its choice, but Taft refused to permit 
it. Brandeis felt the Fourteenth Amendment 
didn’t apply and that, even if it did, Arizona 
still could experiment with its procedural court 


processes. In any event, the argument settled 
down to: (1) May a state choose and experi- 
ment? (2) Does the Fourteenth Amendment 


limit its right so to do? 

“ This disagreement is basically a policy ques- 
tion which is discussed later. 

4“ Loewe v. Lawlor, 208 U. S. 274, 28 S. Ct. 
301 (1908). \ 

* Duplex Printing Press Company v. Deering, 
254 U. S. 443, 41 S. Ct. 172 (1921). 

“In the Duplex case it was held that Sec- 
tion 20 applied only to legal, not illegal, 
methods. 

* Apex Hosiery Company v. Leader, above, 
footnote 21. 

* Apex Hosiery Company v. Leader, above, 
footnote 21, at p. 482, 60 S. Ct. at p. 986. 


795 





; 
i 
b 
i 
; 
' 
: 
| 





superficially answered in the negative, which 
seemingly overthrows the application of the 
doctrine, unless the basis of the complaint 
itself is ill-founded. Since the action was 
brought for treble damages under the Sher- 
man Act, did that act apply to respondent’s 
conduct? “ 


Mr. Justice Stone posed the question 
whether the Sherman Act was intended to 
apply to these actions“ and, in so doing, 
answered our third procedural question in 
the affirmative.” In discussing this “pre- 
cise question”™ he affirmed the Con- 
gressional and judicial policies that the act 
“was not aimed at policing interstate trans- 
portation or movement of goods and prop- 
erty”™ per se “unless the Court was of 


opinion that there was some form of [sub- 
stantial?] restraint upon commercial com- 
petition in the marketing of goods or 
services. . . .”™ Previous cases had so 
held ® and he therefore examined the Apex 
facts to determine if the union restraint 
upon interstate commerce, and thereby upon 
commercial competition, was so substantial 
as to unduly affect the market price struc- 
ture. Since eighty per cent of the factory’s 
production went into interstate commerce, 
petitioner was certainly within the federal 
jurisdiction; but since its entire interstate 
shipments were “less than 3% of the total 
value of the output in the entire industry of 
the country,”™ it certainly could not claim 
that the act’s raison d’étre made it applicable 
to such admittedly slight restraint.* 





“In other words, we revert to the first ques- 
tion, which affects the plaintiff's very right 
to sue and renders inapplicable the just-cause 
doctrine’s interposition. For, assuming plain- 
tiff's damages, the question of remedy and 
forum (jurisdiction) is to be considered by 
him. If he has no remedy he obviously can- 
not sue, but this ancient doctrine of common- 
law pleading is no longer the law. It is 
primarily a forum he desires. Since he sues 
in the federal courts he must bring himself 
within their jurisdiction, i. e., his suit must be 
based upon diversity of citizenship or a fed- 
eral statute granting relief. Here the latter 
was chosen and so the first question of juris- 
diction was propounded: Can plaintiff sue in 
this court? Has the court jurisdiction of his 
case? Did Congress intend that the courts 
exercise such jurisdiction under these circum- 
Stances? Does the Sherman Act permit the 
suit? 

On this reasoning the Apex case is of no 
moment in the just-cause doctrine per se. How- 
ever, for our reasoning and application of 
method, it is appropos. 


*‘*This Court has never applied the Act to 
laborers or to others as a means of policing 
interstate transportation, and so the question 
to which we must address ourselves is whether 
a conspiracy of strikers in a labor dispute to 
stop the operation of the employer's factory 
in order to enforce their demands against the 
employer is the kind of restraint of trade or 
commerce at which the Act is aimed, even 
though a natural and probable consequence of 
their acts and the only effect on trade or com- 
merce was to prevent substantial interstate 
shipments by the employer.”” Apex Hosiery 
Company v. Leader, above, footnote 21, at 
p. 487, 60 S. Ct. at p. 988. 

* Apex Hosiery Company v. Leader, above, 
footnote 21, at p. 487, 60 S. Ct. at p. 988: ‘*. 
to stop the operation of the employer's factory 
in order to enforce their demands against the 
employer... .’’ 

% Apex Hosiery Company v. Leader, above, 
footnote 21, at p. 490, 60 S. Ct. at p. 990: 

. . the precise question which we are 
called upon to decide is whether that restraint 
resulting from the strike maintained to en- 
force union demands by compelling a shut- 
down of petitioner’s factory is the kind of 
‘restraint of trade or commerce’ which the 
Act condemns.”’ 
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5 Apex Hosiery Company v. Leader, above, 
footnote 21, at p. 490, 60 S. Ct. at p. 990. 

8% Apex Hosiery Company v. Leader, above, 
footnote 21, at p. 495, 60 S. Ct. at p. 993. Mr. 
Justice Stone (at pp. 495-497) pointed to prior 
cases in which the Supreme Court had ‘“‘re- 
fused to apply the Sherman Act in cases like 
the present in which local strikes conducted 
by illegal means in a production industry pre- 
vented interstate shipment of substantial 
amounts of the product but in which it was 
not shown that the restrictions on shipments 
had operated to restrain commercial competi- 
tion in some way,”’ ge 3 the First Coronado 
case, 259 U. S. 344, 42 S. Ct. 570 (1922) amongst 
others, but not veterving until later to the 
Second Coronado decision, 268 U. S. 295, 45 
S. Ct. 551 (1925), which now upheld the Act’s 
application after additional proof had shown 
the intent of the workers to affect interstate 
commerce and market competition by the af- 
fected coal, which ordinarily would ‘tend to 
reduce the price of the commodity and affect 
injuriously the maintenance of wages for union 
labor in competing mines. .. Coronado 
Coal Company v. United Mine Workers of 
America, 268 U. S. at p. 310, 45 S. Ct. at 
Pp. 556. It is submitted, however, that the two 
Coronado cases must not be hastily considered 
as a seeming split with the Apex and just- 
cause doctrines, and Mr. Justice Stone so held 
later in his opinion. The two Coronado cases 
answer yes to our first question; as to the 
second, the Apex decision discloses that there 
had to be a definite and material affecting of 
interstate commerce, i. e., commercial market 
competition, before the Sherman Act applied; 
it took a second Coronado trial to obtain facts 
so disclosing; under the law, therefore, re- 
gardless of the union’s primary motive, the 
Court had to control any such interference 
(substantial?) which so affected the market 
competition as to affect (substantially?) the 
price structure (whether up or down?). In 
the Apex case the interference was not so great 
and therefore the union was permitted to go 
its federal way uncontrolled. 

%3 The two Coronado cases, above, footnote 52. 

% Apex Hosiery Company v. Leader, above, 
footnote 21, at p. 481, 60 S. Ct. at p. 985. 

% Apex Hosiery Company v. Leader, above, 
footnote 21, at pp. 512-513, 60 S. Ct. at p. 1002: 
‘“. . , such [slight] restraints are [therefore] 
not within the Sherman Act unless they are 
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Chief Justice Hughes’s. dissent was di- 
rected at “the argument that the interdicted 
shipments constituted but a small part of 
the ‘total national output in the industry’,” 
which he “dismissed as irrelevant inne 
and at the argument that reduction of 
supply sans effect upon market price was 
insufficient to bring the case within the 
act." In both he was overruled.” 


The Apex case thus discloses that the 
second procedural answer cannot be super- 


ficially disposed of in the federal jurisdiction, 
since illegal conduct per se is insufficient to 
support federal action civilly,” and even as 
to federal criminal action, the rule is ap- 
parently similar.” More must be shown or, 
better, the just-cause doctrine will be upheld 
(assuming it applies) as to question two, 
unless there is proof that the union’s actions 
are “otherwise condemned by law or policy.” “ 
The Aper opinion likewise has disclosed the 
application of the third procedural question 
and the affirmative answer given thereto.® 











(Footnote 55 continued) 

intended to have, or in fact have, the effects 
on the market on which the Court relied to 
establish violations in the Second Coronado 
case. . 

“Te without such effects on the market, we 
were to hold that a local factory strike, stop- 
ping production and shipment of its product 
interstate, violates the Sherman Law, prac- 
tically every strike in modern industry would 
be brought within the jurisdiction of the fed- 
eral courts, under the Sherman Act, to remedy 
local law violations. The Act was plainly not 
intended to reach such a result, its language 
does not require it, and the course of our de- 
cisions preciudes it."’ 

% Apex Hosiery Company v. Leader, above, 
footnote 21, at p. 517, 60 S. Ct. at p. 1004. 

3% Apex Hosiery Company v. Leader, above, 
footnote 21, at p. 524, 60 S. Ct. at p. 1007: ‘‘The 
court in the Second Coronado case not only 
decided the particular case but laid down the 
general principle as follows: ‘But when the in- 
terest of those unlawfully preventing the 
manufacture or production is shown to restrain 
or control the supply entering and moving in 
interstate commerce, or the price of it in in- 
terstate markets, then action is a direct viola- 
tion of the Anti-Trust Act.’ . The use 
of the disjunctive is significant."’ 

%SIt must not be thought that a denial of 
federal relief ousted. the Apex Company from 
any and all court relief whatsoever. In Apex 
Hosiery Company v. Leader, above, footnote 21, 
at pp. 483-484, 60 S. Ct. at p. 986, Mr. Justice 
Stone said “that ‘‘in this suit, in which no 
diversity of citizenship of the parties is alleged 
or shown, the federal courts are without au- 
thority to enforce state laws. Their only 
jurisdiction ts to vindicate such federal right 
as Congress has conferred on petitioner by 
the Sherman Act, and violence, as will appear 
hereafter, however reprehensible, does not give 
the federal courts justification.”’ 

In Hunt v. Crumboch, above, footnote 28, at 
p. 826, 65 S. Ct. at p. 1548, Mr. Justice Black 
likewise refused to permit a damage suit to 
proceed in the federal courts when a trucking 
company sued a union for Sherman treble 
damages, but concluded his opinion with 
‘“‘Whether the respondents’ [union’s] conduct 
amounts to an actionable wrong subjecting 
them to liability for damages under Pennsyl- 
vania law is not our concern.”’ 

%In NLRB v. Fansteel Metallurgical Corpo- 
ration, 1 LABOR CASES { 17,042, 306 U. S. 240, 
59 S. Ct. 490 (1939), Chief Justice Hughes 
refused to permit a union, engaging in a sit- 
down strike, to utilize the NLRB’s condemna- 
tion of employer unfair labor practices as a 
vehicle for union relief as against the em- 
ployer’s discharge of employees engaging there- 
in, even though the employer had originally 
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been guilty of other unfair labor practices 
which precipitated the strike. 

®In U. 8. v. Hutcheson, 3 LABOR CASES 
751,110, 312 U. S. 219, 61 S. Ct. 463 (1941), 
two AFL international unions disputed each 
other’s jurisdiction over certain work in a 
brewery. The head of one was indicted for a 
criminal violation of the Sherman Act because 
“Concededly an injunction either at the suit 
of the Government or of the employer could 
not issue.”’ Above, at p. 227, 61 S. Ct. at 
p. 464. Mr. Justice Frankfurter held that the 
Sherman, Clayton and Norris-LaGuardia Acts 
had to be read as ‘‘three interlacing statutes’’ 
which disclosed that the illegal acts, condemned 
under the Sherman Law, ‘‘are the kind of 
acts protected by section 20 of the Clayton 


Act’”” and which, under the Norris Act, are 
immunized from federal equity or criminal 
prosecution. 


“ This federal policy is not to be assimilated 
verbatim into state policy, since what we are 
here reviewing is the just-cause doctrine as a 
procedure whereby case$ may be understood, 
not fought. 

*@Mr. Justice Stone, speaking of the Bed- 
ford, Duplex Printing and Coronado cases, 
said: ‘It will be observed that in each of 
these cases where the Act was held applicable 
to labor unions, the activities affecting inter- 
state commerce were directed at control of 
the market and were so widespread as substan- 
tially to affect it. There was thus a suppres- 
sion of competition in the market by methods 
which were deemed analogous to those found 
to be violations in the non-labor cases. . . 
Apex Hosiery Company v. Leader, above, foot- 
note 21, at p. 506, 60 S. Ct. at p. 999. And, 
in citing and quoting from United Leather 
Workers v. Herkert & Meisel Trunk Company, 
265 U. S. 457, 44 S. Ct. 623 (1924), the justice 
pointed up the problem of intent (primary and 
secondary motive in our third question) and 
concluded that the Court in the Leather Work- 
ers case ‘‘meant no more than that the con- 
spiracy or combination must be aimed or di- 
rected at the kind of restraint which the Act 
prohibits or that such restraint is the natural 
and probable consequences of the conspiracy.” 
Above, at p. 511, 60 S. Ct. at p. 1001. Thus, 
in accordance with the third question's pro- 
cedure, assuming the union’s activities are 
otherwise legal and not condemned per se, the 
question of intent (motive) arises. In the Apex 
case there was no direct primary intent by 
the union to suppress competition or restrain 
trade and thereby enhance prices; therefore 
an indirect obstruction would be permitted 
provided it was the secondary motive, or end, 
or goal of the union which primarily directs 
its efforts at wages, etc. through this method 
as a medium. It is the primary intent to get 

(Footnote continued on following page) 
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More to the point, on this third question, 
is U. S. v. Brims® which condemned a 
combination of a carpenters’ union, manu- 
facturers of millwork and contractors to 
keep “outsiders” from the Chicago building- 
industry market and eliminate this com- 
petition which was fed by nonunion wage 
scales, permitting outside underbidding. The 
Supreme Court found it “a matter of no 
consequence that the [primary?] purpose 
was to shut out nonunion millwork . - 
the method itself being illegal. In the Allen 
Bradley case“ the electrical union itself 
originally spear-headed a series of close-shop 
individual contracts with electrical-equipment 
manufacturers and electrical contractors, 
but later expanded these into industry-wide 
agreements affecting not only terms and 
conditions of employment, but also price 
and market control. Its “spur to action” 
related primarily to wages and working 
conditions,” but the means it utilized were 
condemned by the act which did not “im- 
munize labor unions who aid and abet 
manufacturers and traders in violating the 
Sherman Act ..’* even though the 
exact same activities, engaged in by the 
union its own, would have been condoned.® 


These cases were, however, concerned 
primarily with illegal methods. What of 
the ends or purposes for which a legally 
and peacefully conducted strike is called? 


Does the just-cause doctrine enter under 
these circumstances? 

In Dorchy v. Kansas,” Mr. Justice Brandeis 
condemned an otherwise lawful strike called 


for an unlawful purpose. “The right to 
carry on business—be it called liberty or 
property—has value. To interfere with 
this right without just cause is unlawful. 
The fact that the injury was inflicted by 
a strike is sometimes a justification. But 
a strike may be illegal because of its pur- 
pose, however orderly the manner in which 
it is conducted. To collect a stale claim 
due to a fellow member of the union who 
was formerly employed in the business is 
not a permissible purpose. .”" So too 
did the dissenting justices in Hunt v. Crum- 
boch™ feel, claiming there that union efforts 
to exact economic penalties as “privately- 
determined punishment for [the] alleged 
murder” of a union man did not constitute 
just cause since the primary motive or pur- 
pose was punishment, not self-betterment.” 
The majority, however, felt that the primary 
motive was self-betterment and, secondarily, 
through the legal methods followed, an 
injury which therefore had to be suffered 
in legal silence under federal laws. 

Thus, questions two and three are neces- 
sarily coin-faces, either one being sufficient to 
condemn, both being required to condone (as- 
suming lawful purpose and lawful methods). 





(Footnote 62 continued) 

these higher wages which now ordinarily re- 
moves the union’s activities from the Sherman 
Act's application. (But if its methods are con- 
demned, its intent is of no avail, as in the 
Brims case, below, footnote 63, where the 
union combined with nonunion groups to sup- 
press competition even though the union was 
primarily interested in higher and steadier 
wages, etc. for its members.) But reverting 
now to the eighty per cent-three per cent in- 
terstate shipment of production compared with 
its effect upon the entire industry dichotomy 


of Mr. Justice Stone, regardless of intent, 
primary or secondary, the Sherman Act’s policy 
condemns actions which ‘‘substantialiy’’ affect 


the prices and competition of the market. This 
is policy, later again to be mentioned. 

272 U. S. 549, 47 S. Ct. 169 (1926). 

«272 U. S. at p. 552, 47 S.. Ct. at p. 170. 

*% Allen Bradley Company v. Local Union #3, 
I. BE, W., 9 LABOR CASES { 51,213, 325 U. S. 
797, 65 S. Ct. 1533 (1945). 

* The just-cause doctrine, insofar as the em- 
ployers’ groups were concerned, is found in 
Mr. Justice Black’s formulation of their posi- 
tion: “Quite obviously, this combination of 
businessmen has violated the Sherman 
Act, unless its conduct is immunized [justi- 
fled?] by the participation of the union. Ne 
Allen Bradley Company v. Local Union #3, 
I. #. W., above, footnote 65, at p. 800, 65 S. Ct. 
at p. 1535. 

*% Allen Bradley Company v. Local Union #3, 
I. B. W., above, footnote 65, at p. 807, 65S. Ct. 
at p. 1538. 

% Allen Bradley Company v. Local Union #3, 
I, BE. W., above, footnote 65, at p. 810, 65 S. Ct. 
at p. 1540. 
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% Allen Bradley Company v. Local Union #3, 
I. E. W., above, footnote 65, at p. 810, 65 S. Ct. 
at p. 1540: ‘Our holding means that the same 
labor union activities may or may not be in 
violation of the Sherman Act, dependent upon 
whether the union acts alone or in combina- 
tion with business groups. This, it is argued, 
brings about a wholly undesirable result—one 
which leaves labor unions free to engage in 
conduct which restrains trade. But the de 
sirability of such an exemption of labor unions 
is a question for the determination of Con- 
gress. .. 

7 272 U. S. 306, 47 S. Ct. 86 (1926). 

1272 U. S. at p. 311, 47 S. Ct. at p. 87. See 
also Stillwiil Theatre, Inc. v. Kaplan, 182 N. E. 
63, 65, 259 N. Y. 405, 409-410 (1932), wherein 
Chief Judge Pound upheld ‘‘the right of the 
workmen to organize to hetter their condition 
[which] has been fully recognized. The fact 
that such action may result: in incidental in- 
jury to the employer does not in itself consti- 
tute a justification for issuing an injunction 
against such acts. The interests of capital and 
labor are at times inimical and the courts may 
not decide [economic?] controversies between 
the parties so long as neither resorts to vio- 
lence. deceit or misrepresentation to bring 
about desired results. . Acts must be 
legal but they may be legal or illegal accord- 
ing to circumstances.”’ 

7 Above, footnote 28. 

7% Hunt v. Crumboch, above, footnote 28, at 
p. 831, 65 S. Ct. at p. 1550. See also footnote 
58, above, and footnote 76, below, for the facts 
and a quotation. 
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Policy: The Last Question 


To this point we have formulated and 
applied the just-cause doctrine in federal 
jurisdictions, pointing up the legal conflicts 
engendered by its attempted use. We have 
seen that question one is an obstacle which, 
at times, proves an effective block; if 
hurdled, questions two and three dovetail 
to prevent further progress to union lia- 
bility unless its methods are judicially illegal 
or its motive is.not primarily self-betterment. 
Assuming, however, that both questions are 
resolved in favor of the union—is it imme- 
diately absolved from liability? It is at 
this stage that policy creeps ir. 


We have already noticed this concept of 
policy in previous federal cases and the 
Supreme Court's willingness “ and refusal ™ 
to apply it to fact situations. Throughout 
all such opinions a question of policy is 
discerned, lurking unobtrusively in the 
background. The procedure formulated 
above, however, smokes out this policy, 
since ordinarily the answers to the questions 
will be sufficient to rationalize the deci- 
sion for us. Generally an inability to ob- 
tain definite answers will be the basis for 


a policy search, and a series of state cases 
gives us a medium to present this aspect 
of the just-cause doctrine.” 


In Curran v. Galen,” the New York Court 
of Appeals disapproved of union-shop 
agreements because of the malice, ill will 
and injury the union intended to inflict, 
but later upheld closed-shop contracts.” 
This is contradictory to most of today’s 
other jurisdictions which denounce closed 
shops and permit union shops. The just- 
cause doctrine shows why this early view 
prevailed, for we have seen that the union 
must prove a justifiable end and method. 
Both then and now the end was and is 
upheld; but whereas then the method of 
forcing an outsider into a union was con- 
demned as against public policy, today it 
is upheld.” Did this change in application 
of the just-cause doctrine come about by 
legislation ” or judicial decision? 

In the famous Exchange Bakery case," 
the court of appeals set forth the changed 
judicial policy approach to new and changed 
conditions so that labor’s purposes “may 
justify what would otherwise be a wrong. 
; Resulting injury is incidental and 
must be endured.”™ Based upon this 





“Truax wv. Corrigan, above, footnote 24, 
where Taft and Brandeis disagreed on such 
view. 


™ The Allen Bradley case, above, footnote 65, 
at p. 810, 65 S. Ct. at p. 1540, wherein Mr. 
Justice Black said that ‘‘the desirability of 
Such an exemption of labor unions is a ques- 
tion for the determination of Congress,’’ and 
Mr. Justice Murphy dissented, feeling that the 
union was the ‘dynamic force’’ which crove 
the manufacturers and contractors into the 
agreement and it therefore could not be said 
to have ‘‘aided’’ or ‘‘abetted’’ them, rather the 
reverse. 

% The Apex Hosiery case explored Congres- 
sional policy for question one; Truaz v. Corri- 
gan has, at the outset, disclosed policy working 
in question two; Hunt v. Crumboch involves 
the third, for there a trucking union was un- 
questionably out to ‘‘get’’ a trucking partner- 
ship which, although one of its partners had 
been legally absolved of the killing of a union 
man during a strike, was still held responsible 
by the union. It therefore refused member- 
ship to the company’s employees, obtained 
closed-shop contracts with shippers using the 
company’s trucking services, and then informed 
the shippers its members would not handle 
nonunion trucked merchandise, resulting in 
nonrenewal by these shippers of their trucking 
contracts with the partnership. In an action 
for Sherman damages, Mr. Justice Black upheld 
the union’s methods and ends against a dis- 
sent by Mr. Justice Jackson, shared in by the 
Chief Justice and Mr. Justice Frankfurter. 
Such dissent expounded the just-cause doctrine 
by quoting Mr. Justice Brandeis’ language in 
Dorchy v. Kansas, above, footnote 70, and can- 
cluded, ‘‘No more permissibie is an exaction 
of privately-determined punishment for alleged 
murder. And being unlawful, union activities 
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of this kind are not protected by the Clayton 
and Norris-La Guardia Acts.”’ 

™ 46 N. E. 297, 152 N. Y. 33 (1897). 

® This was a per curiam decision but in 
Jacobs v. Cohen, 76 N. E. 5, 183 N. Y. 207 
(1905), Judge Gray, speaking of the former 
decision, commented (p. 7), ‘I endeavored to 
point out in the opinion that the agreement 
could be no justification for the acts charged 
in the complaint.’’ Judge Gray, writing both 
opinions, pointed out that the Curran situa- 
tion involved a union shop, whereas the Jacobs 
one involved a closed shop, and that the for- 
mer’s disapproval had nothing to do with the 
latter’s approval, the reasoning and policy ap- 
proach being different. As to the reasoning, 
see also McCord v. Thompson-Starrett Com- 
pany, 113 N. Y. S. 385, 129 App. Div. 130 (1908). 

% Earlier, a closed-shop agreement was held 
based upon the freedom of the individual to 
contract and since he was not required so to 
contract, he was not legally coerced, whereas in 
the union shop he was, willy-nilly, so required 
regardless of personal desires. 

8 As we have seen, the Clayton and Norris- 
La Guardia Acts forced a court change in just- 
cause approach and application. 

81 Hachange Bakery & Restaurant, Inc. v. Rif- 
kin, 157 N. E. 130, 245 N. Y. 260 (1927). 

82157 N. E. at p. 132, 245 N. Y. at p. 263: 
“The purpose of a labor union to improve the 
conditions under which its members do their 
work; to increase their wages; to assist them in 
other ways, may justify what would otherwise 
be a wrong. So would an effort to increase 
its numbers and to unionize an entire trade 
Or business. It may be as interested in the 
wages of those not members, or in the condi- 
tions under which they work as in its own 
members because of the influence of one upon 
the other. All engaged in a trade are affected 

(Footnote continued on following page) 
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changed policy, the 1938 case of Williams 
v. Quill® reversed its former disapproval 
of union-shop agreements and held their 
primary purpose was self-betterment through 
such now-lawful medium. The _ conse- 
quences resulting from this new interpre- 
tation “however, are not matters for the 
courts to consider. Public opinion is soon 
reflected in legislation. ™ The im- 
pact of public consciousness upon judi- 
cial policy is here seen as the basis for 
an altered just-cause doctrine with respect 
to court outlook upon ends and methods. 
This is exactly what Mr. Justice Brandeis 
fought for in his Truax dissent, claiming 
that Arizona’s policy was one for it, not 
the United States, to choose, and that its 
policy choice had been effected through legis- 
lative investigation of conflicting theories 
and deliberate acceptance of that which it 
felt would best further its interests.” 
Such policy, however, is involved in our 
choice of ends and methods, so that yester- 
day’s policy may find itself reversed in 
today’s approach to now-permissible ends 
or now-legal methods. But assuming that 
the just-cause doctrine is otherwise un- 
assailable with respect to policy ends or 
methods, does policy enter the ultimate ap- 
plication of the doctrine? In other words, 
the court has upheld the suit (question one) 
and has thereby forced union interposition 
of the doctrine; the court has examined the 
ends and methods and found them legal and 
permissible, with no question of policy 
modification intruding (questions two and 
three); at this point must the doctrine’s 
application be upheld and employer-dismissal 
occur, or is there any other question still 
unanswered? 
This is where the ultimate policy ques- 
tion “of rather a delicate nature” enters, 















for question four disregards all else and 
boils the matter down to a “regardless” 
situation, i. e., regardless of the applicability 
of the just-cause doctrine, is relief never- 
theless to be granted the employer? 


This ultimate question may well be the 
preliminary one, an affirmative response 
thereupon calling forth rationalization rather 
than conclusion. Judicially, however, the 
courts should not enter this policy field 
except as a last resort, after all other ques- 
tions have been resolved. It is analogous 
to the principle of judicial constitutional 
interpretation and declaration of statute 
invalidity—a determination frowned upon 
except as a last, necessary step in the ju- 
dicial process. 


It is from this point of view that our 
policy answer emerges as one of ignorance 
and confusion. How can one foretell a 
court’s decision? Is the judge’s philosophy, 
background, etc. the determining factor? 
Or are the facts of life, through a socio- 
logical brief’s presentation, sufficient?™ It 
is at this point that analysis and the just- 
cause doctrine break down as a means of 
deciding cases. But that was not our pur- 
pose—the decision of cases; it was merely a 
method of approaching towards an under- 
standing of decided cases. It is submitted 
that utilization of the doctrine of just cause, 
in the procedure heretofore examined, and 
fot the purposes originally set forth, will 
enable the economic researcher to under- 
stand the judicial panorama spread before 
him and to follow the judicial mental con- 
volutions from a point of view ordinarily 
yielding a kernel, albeit the final limitation 
may see it snatched away. More than this 
there cannot be attempted. [The End] 





(Footnote 82 continued) 

by the prevailing rate of wages. All, by the 
principle of collective bargaining. Economic 
organization to-day is not based on the single 
shop. Unions believe that wages may be in- 
creased, collective bargaining maintained only 
if union conditions prevail, not in some single 
factory, but generally. That they may prevail, 
it may call a strike and picket the premises of 
an employer with the intent of inducing him 
to employ only union labor. And it may adopt 
either method separately. Picketing without a 
strike is no more unlawful than a strike with- 


















out picketing. Both are based upon a lawful 
purpose, Resulting injury ,is incidental and 
must pe endured.’’ 

831 LABOR CASES { 18,074, 12 N. E. (2d) 347, 
277 N. Y. 1 (1938). 

8412 N. E. (2d) at p. 551, 277 N. Y. at p. 10. 

8%’ See Mr. Justice Black’s language in the 
Allen Bradley case, quoted in footnote 69, above. 

% Holmes’s comment, above, footnote 25, 
concerning the ground of the decision involving 
policy ‘‘of rather a delicate nature’’ and which 
judges of differing backgrounds, etc. may well 
determine differently. 












women. 


EVEN MONEY 


In a recent poll, the American Institute of Public Opinion asked: “If the 
party you most often support nominated a woman for President, would you 
vote for her if she seemed qualified?” Yes—48 per cent. No—48 per cent. 
No opinion—4 per cent. Opinion was almost evenly divided among men and 
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Employment Highlights 


Employment not frozen in refrigerator 
industry.—The refrigerator and air condi- 
tioning industry set an all-time high in pro- 
duction last March, and was fully a quarter 
ahead of the previous peak month, April, 
1941. The industry hired 31,000 additional 
workers between December, 1949, and March, 
1950. The March production-worker employ- 
ment totaled slightly more than 100,000, the 
highest level in the preceding twelve months. 


The biggest factor in the employment up- 
turn is the unprecedented demand for house- 
hold refrigerators. Production of commercial 
refrigeration and air conditioning has drop- 
ped somewhat from last year. 


Despite the recent jump in employment 
and higher output in the industry, employ- 
ment this March, as compared with March 
of last year, was still 2,000 less. The ap- 
parent contradiction arises from the fact 
that management has increased production 
by lengthening the workweek as well as by 
adding additional workers. Thus, the weekly 
hours worked March, 1950, averaged 41.9, 
compared with 38.7 in March, 1949. It is 
estimated by the Bureau of Labor Statistics 
that it would have taken 8,000 more workers 
to produce the March, 1950 volume if the 
workweek had remained the same as in the 
year previous. 

Employment forecasts for 1950 indicate 
that the number of workers probably will 
not rise significantly above 100,000 to 110,000 
for the industry as a whole. A prospective 
slowdown in domestic refrigerator output 
as compared with the record in the first 
quarter is likely to prevent any major em- 
ployment increases over the 110,000 level. 
An employment drop is unlikely because 
any curtailment in production probably can 
be absorbed by reducing overtime and re- 
storing the workweek to a more normal 
level. 


Which comes first—the home or the 
bride?—Homebuilding in May was almost 
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fifty per cent ahead of May last year, and was 
eleven per cent greater than April of this 
year. According to preliminary estimates, 
140,000 new permanent dwelling units were 
started during the month, breaking all pre- 
vious building records. 

The half-million mark for new housing 
starts was reached in May this year—two 
months earlier than last year. The total for 
the first five months was 538,000 units, com- 
pared with 354,000 units for the like period 
last year. The gain has been nation-wide, 
and has been spread over both metropolitan 
and rural areas. Reports on building per- 
mits in principal cities show increases over 
April for all regions but the Middle Atlantic, 
West North Central and South Atlantic 
states, where the volume remained about the 
same. Two thirds of the reporting cities 
showed an increase over April. 


Cast iron shows gain.—First quarter em- 
ployment trends in gray iron foundries 
this year showed the first January-March 
gain since 1947. In March, production- 
worker employment averaged 127,000, two 
per cent above February, but nine per cent 
below March a year previously. In the past 
few months, the recovery in employment 
has been ragged among the states that ac- 
count for most of the cast iron tonnage. 


In Michigan, Ohio and Indiana, foundries 
have steadily expanded their work force. 
This area mass produces castings, and is 
busy supplying automotive engine blocks, 
machine tool bases and gas range burner 
parts to neighboring factories. 

Foundries in Pennsylvania do most of the 
casting for the steel industry. A lessening 
of steel operations in the last half of 1949 
and the current recovery are reflected in 
the employment figures for gray iron foun- 
dries in that state. 

Foundries on the East Coast predomi- 
nantly do replacement and repair work, 
rather than mass production of set patterns. 
Therefore the impetus from rising consump- 
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AFL CONVENTIONS 


July 3—Nat’l Brotherhood Operative 
Potters at Cleveland, Ohio 

July 10—Washington State Federation 
of Labor at Tacoma, Wash. 

July 17—Int’l Brotherhood ef Bookbind- 
ers at San Francisco, Calif.; and Stove 
Mounters’ Int'l Union at Louisville, 
Ky. 

August 7—Idaho State Federation of 
Labor at Coeur d’Alene, Ida. 

August 8—Women’s Int’l Union Label 
League at Port Arthur, Tex. 

August 14—North Carolina State Fed- 
eration of Labor at Winston-Salem, 
N. C.; Nat’l Ass’n of Special Del. Mes- 
sengers at Omaha, Neb.; Int'l Brother- 
hood Pulp, Suiphite, etc. at Portland, 
Ore.: Massachusetts State Federation of 
Labor (location undecided); and Int'l 
Alliance of Theatrical, Stage Emp. at 
Detroit, Mich. 

August 15—Montana State Federation of 
Labor at Helena, Mont. 

August 19—Int’l Typographical Union 
at Washington, D. C. 

August 21—Wisconsin State Federation 
of Labor at Oshkosh, Wis.; Utah State 
Federation of Labor at Richfield, Utah; 
Ohio State Federation of Labor at 
Columbus, Ohio; American Federation 
of Teachers at Detroit, Mich.; Broth- 
erhood of Railroad Signalmen of Amer- 
ica at Hamilton, Ont., Can.; Int’l Photo 
Engravers Union at Detroit, Mich.; 
and Nat’l Federation of Post Office 
Clerks at Cleveland, Ohio 





* Date not definitely set. 
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tion and durable machinery production has 
not been strongly felt. A rise of about five 
per cent in shipping is expected in 1950. 
However, both production and employment 
will vary by state. The increase of the work 
force for the industry as a whole is expected 
to be relatively less than that for shipments, 
owing to increased labor productivity. Tech- 
nological improvements and more efficient 
use of the work force account for this 
increase over the past three years 
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WHERE LABOR MEN WILL MEET 


August 24—West Virginia State Federa- 
tion of Labor at Clarksburg, W. Va. 


August 26—Nevada State Federation of 
Labor at Ely, Nev. 

August 28—American Federation of Gov- 
ernment Employes at Omaha, Neb.; 
and Wyoming State Federation.of La- 
bor at Laramie, Wyo. 

August *—Vermont State Federation of 
Labor at St. Johnsbury, Vt.; and Radio | 
and Television Directors Guild at New | 
York, N. Y. 


CIO CONVENTIONS 


July 17—Glass Workers at Milwaukee, 
Wis. 

August 4—lowa State IUC at the Hotel 
Burlington, Burlington, Iowa 

August 14—Oil Workers Int’] Union at | 
Long Beach, Calif. 


CWA-CIO MEETING 


Several hundred delegates attended the 
Fourth International Convention of the 
CIO Communications Workers of Amer- | 
ica, meeting at the Cleveland Auditorium, 
Cleveland, Ohio, during the week of 
June 26 to 30. 

With this convention, CWA rounded 
out its first year of operation as an affili- 
ate of the Congress of Industrial Or- 
ganizations. It is the fifth largest union 
in the CIO. Joseph A. Beirne, Washing- 
ton, D. G., CWA’s president, is a vice 
president of the CIO. 

CWA represents 300,000 telephone 
workers in the United States and Canada 


Bituminous coal employment still a 
problem.—The downward trend in, bitumin- 
ous coal mining employment, apparent since 
1923 and temporarily interrupted by war 
and postwar demands, has reappeared in 
the last year and a half. In September, 1948, 
according to estimates, mine employment 
reached a postwar peak of 435,000; by 
March, 1950, it was down to 396,000 

The reduction in operations is sharply 
outlined by the thirty-four per cent drop in 
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man-hours between September, 1948, and 
the last half of 1949. The decline reflects 
the combined effects of the 1949 business 
recession, the competition of other fuels, re- 
duced exports, increased productivity in the 
coal fields and the three-day workweek. 


The present work force, even if employed 
only 200 days (forty weeks on a five-day 
week basis), can mine more than 550 million 
tons of coal, This is almost twenty-five per 
cent more coal than was consumed in 1949. 
Since it is not anticipated that coal consump- 
tion will rise to this level in 1950, the min- 
ing communities face the probable prospects 
of extensive displacement of miners or more 
part-time employment. 


Tinkling Cymbals 
and Sounding Brass 


The United States Supreme Court, pic- 
tured on the following page, adjourned June 
5, to resume in the fall. The cessation of 
activities in the highest court in the land 
was heralded in a variety of ways. 

Congressman Wingate H. Lucas, Texas, 
said on the floor of Congress: “Yesterday 
[June 5] will go down in history as infa- 
mous. A shameful decision of the Supreme 
Court wrested from Texas a portion of her 
public lands which had been hers since be- 
fore she voluntarily became a State. Until 
only a few years ago, no one ever dreamed 
that lands within the borders of Texas could 
belong to the Federal Government; but 
some power-mad bureaucrats in the Interior 
Department conceived the idea that all nat- 
ural resources, wherever located, should 
belong to the Federal Government, and as a 
step toward taking them, the tidelands of 
the seas were claimed. Now the Supreme 
Court, by a disgraceful 4-to-3 vote, steals 
from Texas her very birthright.” 


Congressman Ed Gossett, also of Texas, 
spoke soon after Mr. Lucas. “Mr. Speaker, 
yesterday might well be called black Mon- 
day. Yesterday’s Supreme Court decisions 
in the Tideland cases, the Sweatt case, the 
Henderson case, and the McLaurin case, 
mark a new low in Anglo-Saxon jurisprud- 
ence. The Supreme Court has definitely 
established itself as a political arm of those 
who would wittingly, or unwittingly, destroy 
Anglo-Saxon civilization. ... However, Mr. 
Speaker, the time may come when the in- 
scription above the Supreme Court should 


read: ‘Gas chamber of American liberties’.” 


Congressman Clare E. Hoffman of Michi- 
gan commented on the words of the two 
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Texans. “Mr. Speaker, unasked and unap- 
preciated, 1 nevertheless shed a 
sympathetic tear in behalf of the memory 
of those Nine Old Men. Their philosophy 
of government, sound as it was, seems to 
have been repudiated. I want to congratu- 
late the gentlemen from Texas who have 
spoken here this morning upon the fact that 
it was their party which approved the pres- 
ent members of that Court. It was their 
President who appointed, their party which 
approved the present members of that Court. 
I hope that in time to come they may be 
satisfied with the pronouncements of that 
Court.” 

But there were a few kind words for the 
Justices from Philip Murray, president of 
the CIO. Commenting on the cases involv- 
ing racial segregation, he said: 


rise to 


“The Congress of Industrial Organiza- 
tions hails the decisions of the Supreme 
Court of the United States in the Henderson, 
Sweatt and McLaurin cases as significant 
advances in the democratic struggle against 
prejudice and discrimination. ... The Court 
did not repudiate the ‘separate but equal’ 
doctrine directly but by holding that the 
practice of segregation itself created in- 
equality in the Oklahoma case the Court 
effectively killed any effect the doctrine 
might have in the future.” 


In Defense of Steel 


Early in May, Ernest T. Weir, Chairman 
of National Steel Corporation, Pittsburgh, 
made a statement before the special sub- 
committee of the Judiciary Committee, House 
of Representatives, on competition in the 
steel industry. The purpose of the hearing 
was to investigate the possibility of mono- 
poly, price fixing and the stifling of compe- 
tition in the industry. 


Mr. Weir said in part: “There is no 
monopoly, there is agressive and con- 
tinous competition. . A monopoly, 
protected from competition, would tend to 
be slow to change products, methods and 
facilities. This is certainly not true of the 
steel industry. . . . Steel has always been 
a low-priced material. ... At no time 
has the price of steel ever been high enough 
to interfere with the consumption of any 
product made of steel or with steel. ‘ns 
On the subject of the price of steel, Mr. 
Weir added, “It is true, however, that prices 
do tend to come into line rather quickly. 
This is a characteristic that is certainly not 
limited to the steel industry. It applies to 
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all products of a standard nature. . . . It 
is a rule of commerce that in general like 
goods must sell at like prices, or not at all.” 


Record Shows a Rising Wage 


The average annual earnings of regular 
workers covered by old age and survivors 
insurance provisions of the Social Security 
Act increased more than 133 per cent from 
1939 to 1948. Their real wages showed a net 
increase of thirty-six per cent over the same 
period. 

Earnings rose from $1,113 in 1939 to 
$2,600 in 1948. The principal reasons for the 
increase were: the elimination of part-time 
work in the early 1940’s; the introduction 
of substantial overtime work in industry be- 
cause of war industry; and the increase in 
average hourly earnings. Workers in manu- 
facturing industries advanced from 63.3 cents 
in 1939 to $1.35 in 1948. 

Real wages, as measured by the Bureau 
of Labor Statistics consumers’ price index 
(the purchasing power of 1935-1939 dol- 
lars), increased forty-five per cent from 
1939 to 1944, then dropped ten per cent 
from 1944 to 1947. 


Canadian Labor Act 


The Canadian Industrial Disputes and 
Investigation Act, effective September 1, 
1948, replaced an act of 1907 and the war- 
time orders on industrial relations, incor- 
porating many of the provisions of these 
measures. 

The act applies to industries within Do- 
minion jurisdiction, in particular to trans- 
portation and communications, and “works 
declared by the Canadian Parliament to be 
for the general advantage of Canada and 
two or more of its Provinces.” The old 
definition of industries affected with a public 
interest is omitted. The provincial govern- 
ments may enact similar statutes applicable 
to industries within their jurisdiction and 
may then make mutually satisfactory ar- 
rangements with the Dominion Government 
for the administration of such legislation. 
Employees and employers have the right to 
belong to unions and to employers’ organ- 
izations and to participate in their activities. 


The act prohibits specified unfair labor 
practices on the part of employers, relating 
to interference with trade unions or member- 
ship or activity in unions. It preserves 
explicitly the employers’ right to lay off, 
suspend, transfer or discharge for cause, and 
it prohibits union organizing activities at the 
work place during working hours except 
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with the employer’s consent. Closed-shop or 
preferential union-shop contracts are ex- 
plicitly legalized. But a collective agreement 
may not require discharge of an employee 
because he continues membership in, or ac- 
tivity on behalf of, a union other than a 
specified union. 

The Labor Relations Board, established 
by the act, is empowered to certify trade 
unions as bargaining agents, for a unit that 
it deems appropriate for collective bargain- 
ing purposes, if the board is satisfied that 
a majority of employees in the unit are mem- 
bers in good standing of the union, or if 
the union is selected by a majority on a 
ballot vote. The board may revoke a cer- 
tification if it finds that a bargaining agent 
no longer represents a majority of the em- 
ployees in the unit. 


The union which is certified as a bargain- 
ing agent under the act, or the employer, 
may by notice require the other party to 
commence collective bargaining, with a view 
to concluding an agreement or reviewing 
or revising an agreement. Within twenty 
days of the notice, representatives of the 
parties are to meet and “make every rea- 
sonable effort to conclude a collective agree- 
ment,” or “to conclude a renewal or revision 
of the agreement or a new collective agree- 
ment.” During the negotiations the employer 
may not, without the consent of the em- 
ployees affected, make any change in the 
existing terms or conditions of employment 
until the agreement is concluded, or, if a 
conciliation board has been appointed, until 
seven days after its report has been received 
by the Minister of Labor, or until the Minis- 
ter has advised the employer that he has 
decided not to appoint a conciliation board. 


Collective agreements concluded by a cer- 
tified union are binding upon the union, the 
employees in the collective bargaining unit 
and the employer. Every agreement must, 
by law, contain a provision for settlement 
of disputes concerning its meaning or viola- 
tion, without stoppage of work, by arbitra- 
tion or otherwise. 


The board may, upon the application of 
either party, order the inclusion of such a 
clause in any agreement already in effect 
prior to the adoption of the act. The term 
of all agreements must be at least one year. 


The employer may not lock out, and the 
union may not declare or authorize a strike, 
and no employees may strike, until the bar- 
gaining representatives have bargained col- 
lectively and have failed to conclude an 
agreement, or until a conciliation board, if 
appointed, has reported to the Minister. If 
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the Minister fails to act upon a request for 
a conciliation board, or decides not to ap- 
point a board, this restores the freedom to 
engage in strike or lockout. 


Strikes and lockouts are prohibited (a) 
during the term of collective agreement; (b) 
in advance of bargaining (e.g., while cer- 
tification is pending); and (c) when unions 
are not certified to bargain for the employees 
in a unit. 


The services of conciliators are to be made 
available to the parties on request or on the 
initiative of the Minister. If the negotiations 
fail to produce an agreement the Minister 
may appoint a conciliation board, either at 
the request of the parties on the advice of 
the conciliator, or on his own initiative. 
Such a board consists of one person nomi- 
nated by each side who together shall select 
a third person as chairman. 


The Minister outlines to the board the mat- 
ters referred to it. The board’s function is “to 
endeavor to bring about agreements between 
the parties in relation to the matters referred 
to it.” Within fourteen days it reports its 
findings to the Minister who may direct it 
to reconsider, clarify or amplify the report. 
The board has power to summon witnesses 
and take evidence on oath and has the same 
powers of enforcement on these matters as 
a civil court of record. The report of a 
conciliation board is not binding on the 
parties unless they so agree. 


The Minister may appoint an Industrial 
Inquiry Commission, consisting of one or 
more members, on his own initiative, or 
upon application by one of the parties, to 
inquire into such matters as he may lay 
before it—including complaints of failure to 
bargain or violations of the act by one of 
the parties—and to report its recommenda- 
tions to him. The report, if relating to a 
dispute or difference, is to be submitted also 
to the parties affected, and may be published 
by the Minister as he sees fit. 


The only prosecutions authorized by the 
act are to be made by a complaining party, 
provided the consent of the Minister of 
Labor is secured. The Minister may re- 
quire the party desiring to prosecute to 
furnish him such particulars as he deems 
necessary, and he may show these to the 
other party, requesting a reply. 


In the Public Ear 


The battle that was waged between Grand 
Central Station in New York City and New 
Yorker magazine recently may be repeated 
again in Washington, D. C., and in many 
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other cities, but this time between the CIO 
and Transit Radio, Inc. The latter organ- 
ization has introduced broadcasts, including 
advertising, on public transportation vehi- 
cles, and is operating in fourteen cities 
across the country. (Grand Central was, 
until the vehement objection of the New 
Yorker editors, spieling canned commercials 
over the public address systems.) 


The CIO, spurred on by disputes in the 
Midwest over “captive audiences” in fac- 
tories, asked for a public hearing on the 
application of the Capital Broadcasting Com- 
pany for renewal of the license of Station 
WWODC-FM whose programs are heard on 
Washington busses and streetcars, and called 
for an FCC policy of revocation of station 
licenses to end transit radio. The CIO petition 
said, “Transit radio forcibly compels ; 
[the public] to give attention to the broad- 
cast, interferes with their right to read or 
not to read, to listen or not to listen, and 
interferes with or prevents their reading, 
talking, thinking and resting.” 


Stretching a Friendship 


Production and maintenance workers who 
observed a picket line set up outside their 
factory by employees of another company 
(but members of the same international) 
were not entitled to unemployment benefits. 
Since the work stoppage was the result of a 
labor dispute, the disqualifying factor under 
the Illinois law, it was immaterial that the 
production workers did not bring about the 
work stoppage themselves. (Local Union 
No. 222, Oil Workers International Union 
et al. v. Gordon, Director of Labor et al., CCH 
UNEMPLOYMENT INSURANCE REPorTs III. 
{ 8341 (Cook County Cir. Ct., 1950).) 


‘Collective Misconduct” 


The collective misconduct of employees 
in one department who by causing a drop 
in production brought about their own lay- 
off for a week and the layoff of 1,500 em- 
ployees in other departments for six weeks 
was not a labor dispute within the meaning 
of the Michigan unemployment compensa- 
tion law. It is the presence of demands 
which distinguishes a labor dispute from 
collective misconduct. The recalcitrant em- 
ployees had made no demands on their em- 
ployer; they had merely refused to do the 
required work. The 1,500 other employees 
were not unemployed “due to a work stop- 
page which exists because of a labor dis- 
pute” and hence were not disqualified to 
receive unemployment benefits. (Buzza et al. 
v. The Appeal Board of the Michigan Unem- 


July, 1950 @ Labor Law Journal 
































ployment Compensation Commission, CCH 
UNEMPLOYMENT INSURANCE REPORTS Mich. 
q 8729 (Wayne County Cir. Ct., 1950).) 


Layoff Prior to Strike— 
Effect on Unemployment Benefits 


An employee who was laid off for an in- 
definite period of time before a strike was 
called was not unemployed “due to a stop- 
page of work ‘which exists because of a 
labor dispute” and thus disqualified to re- 
ceive unemployment benefits. An indefinite 
layoff terminates the employment relation- 
ship, and a subsequent labor dispute has no 
effect on the right to benefits. (CCH UN- 
EMPLOYMENT INSURANCE REPorTs Del. {| 1980, 
1950.) 


What Is It? 


The device pictured below, in case you 
didn’t recognize it, is a beauty! That’s what 
its inventor thinks, and that’s what the IIli- 
nois Central Railroad thinks, because the 
inventor received an award of $1,200 for 
suggesting that it be built. 


In the process of building boxcars, the 
big underframes, forty or more feet in 
length and weighing thousands of pounds, 
are started along the assembly line upside 
down. This makes it more convenient to 
put in the heavy draft gear and drive the 
thousands of rivets that go into the bottom 
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of the car. Then, when the underframe is 
ready for the work to be done on the sides 
and top, it is turned over. Previously the 
turning-over had been done by two over- 
head cranes, which, of course, had to be 
taken away from whatever other work they 
were being used in. By means of the cranes, 
what with arranging hooks and cables, it 
took all of seven minutes to turn over one 
underframe. The little beauty in the pic- 
ture, consisting of an undercarriage, a brake 
cylinder and a few wheels and pulleys, 
scoots in under the big frame, grabs the 
center sill in its iron jaws, and turns it over 
in a matter of seconds. 

The inventor, Mr. Fred C. Krietemeyer, 
a millright in the Centralia, Illinois shop, 
added the $1,200 prize money to the $2,961 
he has been awarded for the sixteen other 
ideas that have been accepted from him by 
the company. 

The railroad has been carrying on the 
suggestion system for over ten years, and, 
in the years from 1939 to 1948, awarded 
over $570,000 to resourceful employees. More 
than 267,000 ideas were submitted to the 
consideration of the suggestion committee, 
and about one in five was adopted, with an 
average cash award of $12.55. 


Some of the winners were repeaters. One 
worker has had 266 of his ideas accepted, 
for a total of $2,235 in awards. Another 
worker received $2,605 for a single idea. 
And not all the winners are shop workers. 
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Miss Ann Rose Sweeney, clerk to the train- 
master in Louisville, Kentucky, won $350 
for her idea to eliminate daytime switching 
at an industrial plant and to improve the 
handling of cars at that point. 

Many mediums are used to carry on the 
program; handy idea blanks, bulletins, 
weekly newsletter and even personal inter- 
views with employees telling them why 
their ideas were or were not accepted. A 
sound film was produced to illustrate the 
steps in submitting ideas, and to show ex- 
amples of prize-winning suggestions that 
were put into effect. Subjects covered in- 
clude elimination of waste, abandonment of 
unnecessary forms, improvements in the 
operation of trains, new designs in tools and 
equipment, and the elimination of personal 
injury and accident hazards. 


Doctor, Lawyer, Indian Chief 


“Few groups need the benefits of eco- 
nomic expansion more than does the legal 
profession. You must face realistically the 
fact that you are about to enter a very over- 
crowded profession. The supply of lawyers 
far exceeds the demand and present pro- 
duction is at record levels.” Millard Cass, 
Assistant to the Under Secretary of Labor, 
was speaking at the University of Virginia 
Law School. He went on, “The outlook for 
increased demand for lawyers will be good 
if the general economic situation is good. 
In addition, the legal profession can take 
other steps to improve its economic posi- 
tion. It has left largely untapped a broad 
area of latent demand for its services among 
the lower-income group and part of the mid- 
dle-income group. Through expanded law- 
yer reference plans, legal-service bureaus, 
and other programs, badly needed legal 
services can be brought within easy reach 
of all our people. ... As a result of such 
steps, I expect expanded opportunities for 
young lawyers in the years ahead.” 


Arbitration Awards 


The following are two recent labor arbi- 
tration awards handled by the American 
Arbitration Association and reported in The 
Arbitration Journal. 


“Continual Service” and Layoff.—The re- 
quirement of “continual service” for vaca- 
tion pay was held not to have been interrupted 
by layoff. Article X of the contract based 
eligibility for vacation pay on “continual 
service,” and although employees laid off 
in March, 1948, and recalled in June, 1948, 
received vacation pay in full, those laid off 


in September, 1948, and recalled in June, 
July and thereafter in 1949, received vaca- 
tion pay prorated on the basis of time actu- 
ally worked. The union contended that lay- 
off was not an interruption of “continual 
service”; the company contended that “con- 
tinual service” was synonymous with con- 
tinuous employment and that payments to 
the first group of employees were made 
gratuitously, in the interest of good relations. 
In the absence of a specific provision related 
to Article X defining “continual service,” 
its meaning must be sought elsewhere in 
the agreement. Under Article VIII (a), 
seniority was based upon continuous length 
of service, and seniority rating was not 
deemed affected by absence caused by ill- 
ness or other unavoidable causes, or for 
reasons beyond the control of the employee. 
Since a layoff is obviously beyond the con- 
trol of the employee, it would not interrupt 
the continuous length of his service so as to 
affect his seniority. Since the definition of 
continuous length of service in Article VIII 
(a) provides the only clear interpretation 
within the agreement for “continual service,” 
then that must be the construction given 
to the term in Article X. Accordingly, the 
arbitrator awarded full vacation payments 
to all employees qualified under such an 
interpretation of Article X. 


Multigrievance Arbitration. — Arbitration 
of more than one grievance at the same 
hearing was held “a very common practice” 
by an arbitrator who interpreted a contract 
which did not state specifically that griev- 
ances must be arbitrated separately as 
requiring the employer to allow all of four 
pending grievances to be heard by one 
arbitrator in a single proceeding. The com- 
pany’s reluctance in this case was based 
on its fear that arbitrators may, when pre- 
sented with several issues at one time, de- 
cide some in favor of one party and some 
in favor of the other, without regard for the 
merits of the several cases before them, 
thus giving effect to what the company 
called “a human tendency to give either 
party a ‘trade-off’, particularly if a majority 
of the grievances heard at the same time are 
resolved in favor of the other party.” The 
arbitrator pointed out, however, that there 
was no real evidence that arbitrators do in 
fact “trade off” awards, but even if it were 
true, such tendency would operate with 
equal effect against either party. “To ‘trade 
off decisions,” declared the arbitrator, “is 
admittedly unethical. It does not seem 
logical to me to base this award upon the 
assumption that arbitrators follow unethical 
practices.” 
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issued the report of his Committee on 
Equality of Treatment and Opportunity in 
the Armed Services.” 


State Legislation 


Louisiana and Massachusetts are the only 
two state legislatures remaining in regular 
session, with the latter expecting to sit 
through part of August at least. The Ala- 
bama and Illinois legislatures convened in 
special sessions on June 19. 


e Cash sickness compensation . . . Rhode 
Island made three amendments to its cash 
sickness compensation law this year. 
“Base period,” with respect to each bene- 
fit year beginning on and after July 1, 
1950, means the last four completed cal- 
endar quarters immediately preceding the 
first day of an individual’s benefit year 
(S. B. 330, approved April 25, 1950). ... 
“Benefit year,” with respect to any in- 
dividual who within the period March 1, 
1950, through June 30, 1950, files a valid 
claim for benefits based on wages earned 
in the calendar year 1949, means the 
period which begins on April 1, 1950, and 
ends on March 31, 1951. After July 1, 
1950, “benefit year” (except for individ- 
uals filing claims within the period March 
i, 1950, through June 30, 1950, for wages 
earned in the calendar year 1949) means 
the fifty-two week period beginning with 
the day the individual files the claim, and 
for subsequent claims the fifty-two week 
period begins with the day the individuai 
files a claim after the termination of his 
last benefit year (S. B. 331, approved 
April 25, 1950). 

“Lag day” provisions of the cash sick- 
ness compensation law also received at- 
tention from the Rhode Island legislators. 
Beginning July 1, 1950, a worker who, 
having been ill and receiving sickness 
benefits therefor, returns to work before 
the end of his benefit week is entitled to 
one fifth of his benefit rate for each day 
of illness during his first week of re- 
employment, subiect to a maximum limit 
of four fifths of his benefit rate (S. B. 
327, approved April 25, 1950). 


Disability insurance . . . Beginning July 
1, 1950, maximum weekly benefits under 
New Jersey’s disability benefits law are in- 
creased to $26; minimum weekly bene- 
fits are raised to $10 (S. B. 312, approved 
June 2, 1950). 


Labor Law in the Making 


July 1, 1950, is also an important date 
under New York’s disability benefits law 
(Chap. 600, Laws 1949, approved and 
effective April 13, 1949, as amended by 
Chap. 727, Laws 1950, approved April 
15, 1950, effective May 1, 1950). Em- 
ployers subject to the law must make 
provision for the payment of benefits, 
which become payable under the law on 
that date. An employer’s failure to pro- 
vide benefits for his employees constitutes 
a misdemeanor punishable upon convic- 
tion by a fine or imprisonment, or both. 
If the employer is a corporation, the 
president, secretary, treasurer or officers 
exercising corporate functions are each 
guilty of a misdemeanor. 

July 1, 1950 is also the effective date 
of the permanent contribution provisions 
of the law. On that date employers are 
authorized to begin deducting contribu- 
tions from the wages of their employees 
at the rate of one half of one per cent up to 
thirty cents a week. Temporary contribu- 
tions which became payable to the state 
on January 1, 1950, are not applicable to 
wages paid for employment on and after 
July 1, 1950. 


Employment security . . . Rhode Island 
also amended its employment security 
law, adopting the new definitions of “base 
period” and “benefit year” to conform 
with its cash sickness compensation law 
(S. B. 321, 322, approved April 25, 1950). 
.. . Similarly, it provided that beginning 
July 1, 1950, a worker who, having been 
totally unemployed and receiving benefits 
for total unemployment, returns to work 
before the end of his benefit week is en- 
titled to one fifth of his benefit rate for 
each day of unemployment during his 
first week of re-employment, subject to 
a maximum limit of four fifths of his 
benefit rate (S. B. 323, approved April 
25, 1950). 


Sunday employment . . . Manufacturing 
plants engaged in chemical manufacturing 
processes which require continuous opera- 
tions will be exempt from the South Caro- 
lina law prohibiting employment on the 
Sabbath day. However, a workweek of 
more than forty hours or a workday of 
over eight hours is not permissible unless 
overtime compensation is paid in accord- 
ance with the requirements of the Fair 
Labor Standards Act (H. B. 1858, ap- 
proved May 18, 1950). 
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@ Unemployment insurance . . . Beginning 
July 1, 1950, maximum weekly unemploy- 
ment benefits in New Jersey are raised 
to $26, and minimum weekly benefits are 
increased to $10 (S. B. 310, approved June 
2, 1950). . . . The disqualification period 
for discharge for misconduct is lengthened 
to five weeks, in addition to the week in 
which the discharge occurred, and an 
individual who voluntarily leaves his em- 
ployment without good cause is dis- 
qualified from receiving benefits until he 
re-enters employment and earns at least 
four times his weekly benefit rate (Chap. 
270, Laws 1950, effective July 1, 1950). ... 
Another amendment permits claims deter- 
minations involving questions of eligibility 
and disqualification to be made at local 
offices of the Division of Employment 
Security, Department of Labor and In- 
dustries (S. B. 85, approved June 2, 1950). 
. . . Under another amendment disability 
benefits become payable to workers who 
are under the care of a chiropodist (A. B. 
219, approved June 2, 1950). 


Under the New York unemployment 
insurance law, an employer who contracts 
for work which is a part of his usual trade 
or occupation is liable for contributions 
with respect to the wages paid to the 
contractor’s employees, unless the con- 
tractor performs work or is actually avail- 
able to perform work for anyone who may 
wish to contract with him, and also if 
the contractor is engaged in an independ- 
ently established business. By amend- 
ment, this provision has been made 
applicable to every custodian or custodian 
engineer or any other person employed 
to perform similar work by a board of 
education in any city having a population 
of more than 500,000. The custodians, 
custodian engineers or other persons will 
be considered the agents of the employers 
and hable for contributions with respect 
to wages paid to any engineer, fireman, 
coal-passer, maintenance mechanic, matron, 
porter, elevator operator or any other per- 
son employed to perform work in a city 
school building. The amendment becomes 
effective July 1, 1950 (A. B. 149, approved 
April 14, 1950). 


Both New York and Rhode Island 
adopted resolutions memorializing Con- 
gress to equalize the federal unemploy- 
ment compensation tax burden among the 
states. The federal government levies a 
payroll tax of three tenths of one per cent 
on employers of eight or more persons 
to pay the administrative cost of the state 
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unemployment insurance and employment 
service programs. Since the inception of 
the program, New York employers have 
contributed $150 million more than has 
been returned to them. New York has 
found that it is handicapped in efficient 
administration of the law by inadequate 
operating funds. Consequently, it has 
asked Congress to enact legislation to 
earmark taxes collected under the Fed- 
eral Unemployment Tax Act in order to 
assure adequate administrative funds for 
each state, and to transfer any excess 
over the amounts allocated to each state 
for use free from federal control (S. R. 
129, adopted March 22, 1950). 


Rhode Island’s petition asked Congress 
to enact legislation incorporating the 
principle of reinsurance as a means -of 
enabling the federal government to assume 
its responsibility in partially financing 
the unemployment compensation program, 
thus equalizing the tax burden among the 
states. Rhode Island, also a highly in- 
dustrialized state, had felt the drain on its 
funds (S. B. 2, approved January 3, 1950). 


e Women and minors . . . Employment 
of minors under eighteen in Rhode Island 
mercantile establishments is now prohibited 
between the hours of 11 p. m. and 6 a. m. 
(S. B. 216, approved April 26, 1950). . . 
Actions for violations of the laws relating 
to hours and conditions of employment 
of women and minors in Rhode Island 
must be brought by and in the name of 
the Director of Labor, or his representa- 
tive, or the Chief of the Division of 
Women and Children (S. B. 215, approved 
April 26, 1950). 


Proposed State Legislation 


The Massachusetts House committee on 
labor and industries has been holding hear- 
ings on disability insurance bills, following 
a majority report of its recess commission 
which favored a state monopolistic fund. 


The report went on record as opposed 
to private plans because they rate risks 
according to hazard, which it declared, is 
contrary to the social insurance principle 
that all rates be identical. Moreover, the 
members of the commission believed it to 
be socially undesirable for low wage and 
seasonal employment units to pay their pro- 
portionate share of costs. The report praised 
the Rhode Island plan, which it stated operates 
at six per cent cost compared to the lowest 
private insurer’s expense of twenty per cent. 
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subject to doubt.” In fact, the Senate report 
clearly stated as much in connection with its 
explanation of the measures taken in regard 
to supervisors: “A recent development which 
probably more than any other single factor 
has upset any real balance of power in the 
collective-bargaining process has been the 
successful efforts. of labor organizations to 
invoke the Wagner Act for covering super- 
visory personnel, traditionally regarded as 
part of management, into organizations com- 
posed of or subservient to the unions of the 
very men they were hired to supervise.” * 

The whole situation shapes up, then, some- 
thing like this: The Taft-Hartley amend- 
ments were generally designed to strengthen 
the position of employers; greater control 
over supervisors was considered a basic 
structural element in this design; in decid- 
ing which persons should be held “super- 
visors,” therefore, resort must be had to the 
major intent of Congress; and such resort 
leads to the conclusion that anyone who, 
while dealing with men in any of the ways 
enumerated in Section 2 (11), has the au- 
thority to make decisions which may prej- 
udice major management interests, should 
be held a supervisor. 


HE most interesting case in point involved 

certain “control operators” employed by 
the Ohio Power Company. Working in 
a largely mechanized power plant, the con- 
trol operators on each shift directed the 
work of, and were assisted by, an as- 
sistant control operator and an auxiliary 
equipment operator. The control operators 
had no power to hire or fire other employ- 
ees, and they did not ordinarily make rec- 
ommendations of that kind; but, on the 
occasions when they did make such recom- 
mendations, their opinions were given great 
weight. In the normal course of their work, 
the control operators, owing to the many 
“automatized” features of the generating 
plant, practically ran the whole plant, oper- 
ating from the control room the boilers. 
turbines, pumps and other equipment. Evi- 
dence showed that each control operator 
normally had to make a number of deci- 
sions on his own initiative—decisions which 
always affected the work of the assistant 
control operator and the auxiliary equip- 


ment operator and which controlled the 
entire output of the plant. In emergencies, 
moreover, the control operators were in 
complete charge of all operations, regard- 
less of which employees might be called 
upon to perform them. 


Faced with the problem of whether or 
not these control operators were “super- 
visors” within the meaning of Section 2 
(11), the NLRB acknowledged that, if the 
definition were literally followed, the fact 
that the operators undoubtedly had author- 
ity “responsibly to direct” other employees 
would require that they be held supervisors. 
The Board saw fit, however, to resort to the 
legislative history of Section 2 (11), and, 
after considering the explanation by Sen- 
ator Flanders which has been quoted above, 
it said that the “legislative history indicates 
... that the broad scope implied in a literal 
construction of the authority ‘responsibly to 
direct’ was not intended by Congress, but 
rather that a specific qualified meaning was 
attached to this phrase.” It is not entirely 
clear how the Board reached this result, 
but, in any event, its ultimate conclusion was 
that the control operators were not supervisors 


within the meaning of Section 2 (11).* 


When the case came before the United 
States Court of Appeals for the Sixth Cir- 
cuit, that court reversed the Board. In the 
first place, said the court, no legitimate oc- 
casion existed*for the Board’s resort to leg- 
islative history; no ambiguity lay on the 
face of the statute, nor would an absurd re- 
sult be reached by a literal application of 
the statutory definition. In the second place, 
the court said, it failed to see how the leg- 
islative history, assuming that it had been 
properly consulted, could possibly have led 
to the result reached by the Board. In con- 
clusion, the court held that, without any 
question, the control operators had the-au- 
thority, in the use of independent judgment, 
responsibly to direct other employees.” 


A closely related question is whether the 
bare existence of such “true supervisory au- 
thority” is sufficient to qualify the posses- 
sor as a supervisor, notwithstanding the fact 
that the authority is used or possessed only 
occasionally, The question is particularly 





2 See “The Developing Law,’’ 1 Labor Law 
Journal 3 (October, 1949). 


23 Cited in footnote 13, above. 
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*% Ohio Power Company, 2 CCH Labor Law 
Reports (4th Ed.) { 8522, 80 NLRB No. 205 
(1948). 

% Ohio Power Company v. NLRB, 16 LABOR 
CASES { 65,265 (CA-6, 1949). 
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acute in connection with seasonal businesses 
and with relief foremen. In one case, the 
Board held that persons who possessed su- 
pervisory authority during busy seasons 
lasting for from two to six months, but 
who did the same work as rank-and-file em- 
ployees for the remainder of the year, were 
not “triie supervisors” and could therefore 
be included in a unit composed of the rank- 
and-file employees.” In another case, how- 
ever, the Board said that true supervisors 
during a busy season maintain their rela- 
tionship to rank-and-file employees during 
the off-season, with the consequence that a 
union in which the supervisors had solicited 
memberships was not qualified.to act as the 
representative of the rank-and-file employ- 
ees.” On the other hand, the Board has 
been holding with some consistency that 
those who regularly perform supervisory 
duties, even though for only a small part of 
their time, are true supervisors.“ Once again, 
it is dificult to detect the basis for these 
various distinctions. It would seem that if 
the regular performance of true supervisory 
duties is sufficient to bring a person within 
Section 2 (11), seasonal supervisors defi- 
nitely belong there. 


The same conclusion was reached by the 
Court of Appeals for the Sixth Circuit in 
the Ohio Power case.” The court held that 
the Board erred also in assuming that the 
test of supervisory status lies in the fre- 
quency of the exercise of supervisory duties.” 
Apparently the court would have held the 
control operators to be supervisors solely 
on the basis of the powers they possessed 
in emergencies, always assuming that emer- 
‘gencies have existed in the past and may be 
expected in the future. 


To date there have been a number of 
other, albeit less troublesome, questions re- 
lating to supervisory status. It can be taken 
as settled that more persons are supervisors 
within the meaning of Section 2 (11) than 
were supervisors within the meaning of the 
working definition developed by the Board 


under the Wagner Act, and in line with this 
conclusion the Board has held that persons 
may be supervisors under the amended act 
even though the same persons were held 
not to be supervisors under the Wagner 
Act.” The practical effect of this conclusion 
is that in many instances bargaining units 
will be slightly reduced by the elimination 
from them of persons who are held to pos- 
sess the “true supervisory characteristics” 
set out in Section 2 (11). 

On the other hand, the mere fact that 
some persons may possibly be advanced to 
true supervisory status does not mean that 
they are to be excluded from bargaining 
units in anticipation of the future. Thus, 


trainees currently performing work largely 
similar to that of rank-and-file employees 
are included in the unit where their acces- 
sion to supervisory status is not certain,” 
as are persons who will be advanced in 
status only if an uncertain expansion in 
production takes place.™ 


Meaning of Supervisory Status 


While there may be considerable doubt 
as to the supervisory status of certain em- 
ployees, once the status has been fixed, the 
rights and duties of employees, unions and 
employers become relatively clear-cut .in 
most cases, with perplexing problems aris- 
ing in only one or two situations. 


A good general rule to begin with is that 
true supervisors are not entitled to any of 
the employee benefits created by the Na- 
tional Labor Relations Act.* Subject to 
exceptions which will be noted in due course, 
the employer may coercively interfere with 
organizing activities on the part of true 
supervisors, encourage supervisors to form 
organizations in which the employer has a 
large voice, discharge or discipline super- 
visors who engage in union activities not 
approved by the employer, and refuse to 
bargain with independent supervisors’ unions.™ 
In short, employers are free—as regards 





% Bear Creek Orchards, 2 CCH Labor Law 
Reports (4th Ed.) {9527, 87 NLRB No. 143 
(1949). 

™ Alaska Salmon Industry, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 8048, 78 NLRB No. 32 
(1948). 

% Queen City Furniture Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9488, 87 NLRB 
No. 85 (1949): The Texas Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9228, 85 NLRB 
No. 206 (1949); Pan-American Refining Cor- 
poration, 2 CCH Labor Law Reports (4th Ed.) 
{ 9263, 85 NLRB No. 234 (1949); Lake Refining 
Company, 2 CCH Labor Law Reports (4th 
Ed.) { 9257, 86 NLRB No. 15 (1949). 

2» Footnote 25, above. 
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*Cf. the similar decision by the NLRB in 
Todd Shipyards Corporation, cited in footnote 
15, above. 

% Todd Shipyards Corporation, above. 

% Peal Manufacturing Company, 2 CCH Labor 
Law Reports (4th Ed.) § 8444, 80 NLRB No. 130 
(1948). , 

% Gellman Manufacturing Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9428, 87 NLRB 
No. 41 (1949). 

*1 CCH Labor Law (4th Ed.) 
{ 1675.10. ¢ 

* These conclusions are drawn from reading 
together Sections 2 (3), 2 (11) and 14 (a) of 
the amended NLRA. Cf. 1 CCH Labor Law 
Reports (4th Ed.) { 1675. 
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their supervisors—to engage in all the typeg 
of antiunion activities available to them at 
common law. 


One temporary qualification must be noted 
at the outset. All these rules apply only 
with respect to activities subsequent to the 
effective date of the Taft-Hartley Act. If 
an employer discriminatorily discharged a 
supervisor prior to that date, in circum- 
stances which would constitute a violation 
of the Wagner Act, he may expect to be 
ordered to reinstate the supervisor with 
back pay.” He need not fear an order re- 
quiring him to cease and desist from such 
action in the future, however;™ nor, if he 
refused to bargain with a supervisors’ union 
prior to the effective date of the Taft-Hart- 
ley Act, need he fear an order requiring him 
to bargain with that union.” In short, the 
NLRB will not—except in discriminatory 
discharge cases—order an employer to take 
action which he is free to reject under the 
Taft-Hartley Act. The NLRB acknowl- 
edges that an employer may immediately 
discharge a supervisor who has been or- 
dered reinstated, but it rationalizes the in- 
consistency by stating that at least the slate 
has been wiped clean. 


It goes without saying, as well under the 
Taft-Hartley Act as under the Wagner Act, 
that a neutral employer may discharge a 
supervisor whose antiunion activities might 
crease unfair-practice liabilities for the em- 
ployer.” But one of the nicest questions 
thus far presented is whether an employer 
may discharge a supervisor for refusing to 
participate in an antiunion campaign involv- 
ing an organizing drive among rank-and- 
file employees. In the relatively recent 
Inter-City Advertising Company case, the 
Board held that such a discharge was an 
unfair practice, not because supervisors have 
retained any rights under the Taft-Hartley 
Act, but because the effect was to interfere 
with the organizing rights of rank-and-file 
employees.” Because the whole case was 
so tortuously reasoned, it may be well to 
examine it in some detail. — 


According to the Board’s finding of fact, 


the employer had fired the supervisor at 
least in part because the latter had failed 


to report the existence of union activity 
among rank-and-file employees. From this 
fact, the Board went on to say that the 
employer wanted such information to assist 
it in an antiunion campaign. It also ap- 
peared that the supervisor. had gained his 
knowledge of the union activity, not in the 
ordinary course of his duties, but “in the 
course of his activities as a prospective 
union member.” Now, it had been estab- 
lished under the Wagner Act that an em- 
ployer could not discharge a supervisor for 
refusing to engage in an antiunion cam- 
paign,” and the Board stated in the present 
case that “in our opinion the [1947] amend- 
ments have made no change in the law in 
this respect.” But the IJnter-City case is 
troublesome for several reasons. First, it 
is not too clear from the evidence cited by 
the Board that the employer had actually 
discharged the supervisor primarily because 
of his failure to participate in an “antiunion 
campaign”; second, the 1947 amendments, 
when read against the proper background, 
definitely suggest that management should 
be allowed more freedom in making de- 
mands on supervisors than was allowed 
under the Wagner Act; and third, since the 
employer would have been completely 
within its rights in discharging the super- 
visor because of his prounion activities, a 
somewhat paradoxical situation results. 
One may wonder, in fact, whether or not 
a decision such as this does not reintroduce 
all the complexities which existed under the 
Wagner Act with regard to the dual status 
of supervisors. 


A related case involving a union unfair 
practice shows, however, that the Board is 
acting consistently, at any rate. In the 
Smith Cabinet case, a union was held guilty 
of the unfair practice of coercion of em- 
bloyees where it assaulted certain supervisors 
in the sight of employees who had refused 
te participate in a strike called by the 
union.” It is clear, of course, that the union 
unfair practice of restraint or coercion can 
exist only in connection with rank-and-file 
employees; under Section 8 (b) (1) (A) of 
the amended NLRA, it is an unfair practice 
for a union to restrain or coerce only em- 








%* NLRB v. Universal Camera Corporation, 17 
LABOR CASES f 65,524 (CA-2, 1950); Republic 
Steel Corporation, 77 NLRB No. 179 (1948); 
Barton Brass Works, 2 CCH Labor Law Re- 
ports (4th Ed.) { 8138, 78 NLRB No. 56 (1948); 
Volandri, 2 CCH Labor Law Reports (4th Ed.) 
{ 8085, 78 NLRB No. 22 (1948). 

* NLRB v. Budd Manufacturing Company, 
footnote 18, above. 

%1 CCH Labor Law Reports 
{ 1675.15, {| 1675.153. 





(4th Ed.) 
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% Saiant ¢& Salant, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 9690, 88 NLRB No. 156 
(1950). 

#2 CCH Labor Law Reports (4th Ed.) { 9941, 
89 NLRB No. 127 (1950), Member Reynolds 
dissenting. : 

" NLRB v. Vail Manufacturing Company, 12 
LABOR CASES { 63,516; cert. den. 331 U. S. 835. 

#2 CCH Labor Law Reports (4th Ed.) { 8672, 
81 NLRB No. 138 (1949). 
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ployees in the exercise of the right, granted 
by Section 7 of the act, to refuse to engage 
in concerted activities. It is not an unfair 
practice for a union to restrain or coerce 
supervisors. As in the JIJnter-City case, 
therefore, the Board’s rationale “in the 
Smith case is predicated, not on rights of 
supervisors, which do not exist, but on the 
recognized rights of rank-and-file em- 
ployees. In order to complete the analysis, 
however, it should be noted that the coercion 
of supervisors in the Smith case occurred 
in the sight of the rank-and-file employees, 
and would thus tend more directly to in- 
timidate the latter than would the sub- 
merged discharge of the supervisor in the 
Inter-City case. 


NE other problem in regard to super- 
visors is of some complexity. Under 
the amended NLRA, union unfair practices 
may be committed only by “labor organiza- 
tions” or their agents.“ The term “labor 


organization” is defined in the act as an 
agency in which “employees” participate.“ 
Does this mean that a union composed of 
supervisors is not a “labor organization”— 
because supervisors are not “employees”— 
and therefore not subject to the act’s unfair- 
practice provisions? If the union numbers 
both supervisors and rank-and-file em- 
ployees among its members, it would seem 
that it is a “labor organization,” but the 
question is more difficult in connection with 
unions composed solely of supervisors. The 
question may be without practical impor- 
tance, however, for if a supervisors’ union 
is not a “labor organization,” then it may be 
that the exemption from the antitrust laws 
and the privileges accorded by the anti- 
injunction laws to regular labor unions 
should be withheld from such a union. A 
contrary conclusion would be something like 
permitting supervisors’ unions to have their 
cake and eat it, too. 





*# Each union unfair practice defined in Sec- 
tion 8 (b) of the amended NLRA is prefaced 
by the words: ‘It shall be an unfair labor 
practice for a labor organization or its agents. 


44 NLRA, Section 2 (5); ef. 1 CCH Labor Law 
Renorts (4th Ed.) § 1690 

* NLRB v. Budd Manufacturing Company, 
footnote 18, above. 





ORIGIN AND FUNCTION 


tated trends, these changes have been re- 
formatory in nature. An attempt has been 
made to solve the problems in terms of the 
prevailing level of culture or to remove the 
ills but keep the institutions intact. The 
laws occupy a middleground status between 
laissez faire and compulsion. Efforts are 
made to avoid creating an authoritarian state 
or rule from the top. Attention is focused 
upon plans to allow labor and management 
to solve their own problems through collective 
bargaining or to develop control from within. 
It is recognized that self-control has failed 
to eradicate labor problems that jeopardize 
the safety of the economy and the economic 


—Continued from page 782 


OF LABOR LEGISLATION 


safety of workers; therefore, the state or 
federal government has often intervened, in 
terms of executive orders and statutory 
laws, to rectify the situation. The funda- 
mental fact that emerges here is that as long 
as the interested parties, management and 
labor, either are unwilling or unable to solve 
their difficulties, the function of the govern- 
ment in labor relations will inevitably be 
enlarged. It is quite clear to the student in 
the field that labor problems are becoming 
increasingly more perplexing, and _ this 
means that even more legislation may 
emerge in future years. [The End] 








CALLOUSED HANDS 


A typist and bookkeeper who, after seven years with her employer, de- 
veloped ganglia—small hard tumors, connected with joints or tendon sheaths, 
and caused by inflammation—on the back of both hands, was held to be the 
victim of an occupational disease, entitling her to compensation.—Macyseaki 
v. Carocelem Leasing Corporation et al. CCH WorkKMEN’s COMPENSATION Law 
Reports { 7033.26 (70 N. Y. S. (2d) 385). 
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Docking for Tardiness 


Administrator McComb frowns on dock- 
ing employees for tardiness if it cuts into 
the minimum wages or overtime pay guar- 
anteed them by the Fair Labor Standards 
Act. However, tardy employees will find 
that the courts qualify the Administrator’s 
rule by the de minimis doctrine—a doctrine 
that the courts take no notice of trifles. A 
case in point appears in wage-hour decisions 
handed down this past month; it outlines the 
following practice with respect to tardiness: 


“It appears without dispute that [the] 
employees were paid from 8:00 A.M., al- 
though they punched in as late as 8:04 A.M. 
However, if any employee punched in later 
than 8:04 A.M., and between that time and 
8:15 A.M., he was not paid for work per- 
formed during that period. The 
exact amount of the unpaid working time 
for which recovery is sought for these 
activities is not disclosed on this record, 
although it is apparent that it could not be 
more than 11 minutes on some days as to 
any employee.” 

Adopting the reasoning of an appellate 
court in a similar case which had a three- 
minute tardy period under consideration, 
the court quotes: “Obviously, it was not a 
daily occurrence for any particular employee. 
It was offset to some extent, if not entirely, 
by the instances in which the employee was 
paid for the full quarter hour, although start- 
ing work late, but before the 3-minute period 
elapsed. Under such circumstances, we are 
of the opinion that the de minimis rule is 
applicable.”—Abel v. Morey Machinery Com- 
pany, Inc., 18 LaApor Cases {65,793 (DC 
N. Y., 1950), quoting Smith v. Cleveland 
Pneumatic Tool Company, 16 Lapor CASES 
7 65,121 (CA-6, 1949). 

Employees should glean this lesson from 
these opinions: payroll docking practices 


Wages Hours 


based on tardiness are usually legal because 
the time involved is “too little to count.” 


FLSA Encircles Local Construction 


Employers interested in local construction 
should not be lulled into a false sense of 
security, thinking that the “local” nature of 
their business makes it unnecessary for them 
to keep tabs according to the Fair Labor 
Standards Act. Any of their employees 
whose duties have an interstate tinge must 
be paid the wages provided for in the act. 
The 1949 amendments do not cut down this 
type of coverage, a recent case demonstrates. 


The employer in this case produces in- 
sulating material which he sells locally, but 
he carries on three such “loca!” enterprises 
in three different states. The employee in 
question purchases borax, burlap bags, drills 
and blowers from outside the state. He 
checks and approves orders and business 
reports pertaining to the enterprises located 
in the other states. And he uses the mails 
constantly for the transmission of clerical 
information. 


Because he has “a good deal to do with 
the ordering and receiving of goods from 
other States,” the court holds that the 1949 
amendments do not remove this employee 
from the federal wage-hour law. “The 
Court is unable to find that the duties per- 
formed by this employee in relation to three 
different enterprises located in different 
States was intrastate in character or an inci- 
dent of intrastate business..—McComb v. 
C. L. Crist and Insul-Fibre Company, 18 
Lapor Cases J 65,785 (DC Mont., 1950). 


The V. P. in Charge of ‘‘Janitoring’ 


The old ruse of giving an employee a 
title instead of a raise cannot be converted 
to giving him a title instead of the benefits 
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of the federal wage-hour law. Executives 
are exempt from the FLSA if they are paid 
at least $50 a week and are assigned duties 
of an executive nature. By this terse sum- 
mation, a court rules that an employer is 
out of bounds in classifying an employee, on 
the basis of his duties, as an exempt execu- 
tive: “it is the opinion of the Court that 
the [employer] has failed to sustain its bur- 
den, and that, on the contrary, the evidence 
indicates that the [employee’s] primary duty 
consisted of the menial and manual tasks 
usually performed by a janitor.”—Jenner v. 
320 North Thirteenth Street Company, 18 
LazBor CAses { 65,784 (DC Pa., 1950). 


So don’t belittle the janitor; he may get 
a V.P.’s pay! 


Medical Exams 
Are Employer's Expense 


The expense of medical examinations 
given to new employees must be borne by 
New York employers, even though an em- 
ployee quits after working only a few days. 
This is an opinion of the state labor depart- 
ment, answering the following proposal 
which attempts to get around the undue ex- 
pense involved in such a case: “May an 
employer who provides a medical examina- 
tion for, all new employees require the em- 
ployees to contract that he may deduct the 
expense of this examination from the wages 
of an employee who voluntarily leaves the 
job before having worked thirty days?” 


The department says there is no objec- 
tion to the employer requiring that such a 
contract be entered into, but throws cold 
water on the idea by further declaring that 
“a deduction from an employee’s wage 
for the expense of such a medical examina- 
tion would be illegal under Sections 196, sub- 
division 2, and 197 of the Labor Law in any 
case, whether the employee failed to work 
at least thirty days or not.”—IJndustrial Bul- 
letin, New York State Department of Labor, 
April, 1950. 

Since an employer is not allowed to charge 
short-term employees with the expense of a 
medical examination, what is the sense of 
bothering with a contract? One advantage 
could be the possible effect on the employee: 
it may deter him from hastily and thought- 
lessly severing the employment relationship. 


How to Dispense 
with Efficiency Experts Efficiently 


A partnership hits on an ingenious scheme 
to by-pass run-of-the-mill efficiency methods. 
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While reconditioning steel drums for the 
government, its employees are worked’ at 
both piece and hourly rates. But time de- 
voted to piece work is ignored when figur- 
ing weekly overtime hours, thereby cutting 
down overtime pay. Hours worked at 
hourly rates are recorded on the time cards, 
but when switching to piece rates, the em- 
ployees are required to punch out. 


Intermittent switching to piece rates is 
explained by the foreman’s statement that 
“in fact, we had worked half days on the 
time clock, and if the work wasn’t coming 
out pretty fast, as fast as he [one of the 
partners] wanted it to come out, why what 
he would do then, is he would switch 
them to piecework, and tell me to have all 
the fellows punch out, punch their cards 
out at noontime, and then go on to piecework 
on their own time.” The plant superintendent, 
on being asked if this practice had the de- 
sired effect, says the partner told him “I 
can’t afford to pay these men time and a 
half. When I give it to them piecework, 
they go like a house afire. . . . It’s cheaper 
to pay them piecework, they give me more 
drums, they wash more drums for me.” 

Need we say this startling efficiency prac- 
tice does not get an official stamp of ap- 
proval? A public contracts hearing exam- 
iner orders the partners to pay $3,332.48 as 
liquidated damages resulting from the under- 
payment of overtime compensation and 
recommends against any relief from “black- 
listing.”—Matter of Verzaleno Steel Drum 
Company (PC-412, 1950). 


Portal Act Bats a Homer 
and Then Fumbles 


Loft building owners find the Portal Act 
bats a homer with respect to their FLSA 
overtime-pay and liquidated-damages troubles. 
Their maintenance cmployees claim that the 
Fair Labor Standards Act entitles them to 
overtime pay over-and-above that called for 
by a union contract, plus an equal amount 
as liquidated damages. While this contract 
was being negotiated, the Court of Appeals 
for the Second Circuit decided that mainte- 
nance employees of loft buildings came 
within coverage of the FLSA (Fleming v. 
Arsenal Building Corporation, 5 LaBpor CASES 
{ 60,852). This put the owners on guard to 
the extent that they made special efforts to 
agree on a wage formula satisfactory to the 
statute. 


The wage formula finally incorporated into 
the contract was one devised by a state 
mediator and reported by him to be given 
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the Wage and Hour Division’s “go ahead”; 
its adoption was directed by the War Labor 
Board. These facts amply bear out the 
owners’ “good faith” and “reliance on an 
administrative ruling,” the court finds, thereby 
permitting a Portal-Act denial of both over- 
time pay and liquidated damages. (Note: 
This case involved a wage claim arising before 
enactment of the Portal Act. “Reliance,” 
to be a defense to present claims, must be 
on either a ruling in writing or an enforce- 
ment policy of the agency designated as the 
wage-hour Administrator. ) 


The court backs up its opinion by these 
findings: “The employers had just had their 
fingers badly burned by their wrong guess 
concerning the applicability of the Fair Labor 
Standards Act to their employees. They 
faced a very large liability not only for 
additional compensation but for liquidated 
damages and counsel fees. They were nego- 
tiating a new contract. It was but natural 
that they would be deeply anxious to avoid 
that kind of pitfall again. Unless 
Meyer [the state mediator] had reported 
that he had been given the ‘go ahead’ signal. 
it is most unlikely that the employers would 
have accepted the risk.”—Asselta v. 149 
Madison Avenue Corporation, 18 LaBor CASES 
"65,772 (DC N. Y., 1950). 


A week later, this court supplements its 
above decision to rule that wage violations 
which took place pending approval and adop- 
tion of this wage formula were not cured 
by retroactive adoption. Said another way, 
the loft building owners could not have been 
relying on an administrative agency’s ap- 
proval prior to the agency’s actual rendition 
of approval.—Asselta v. 149 Madison Avenue 
Corporation, 18 Lasor Cases § 65,792 (DC 
N. Y., 1950). 

The Portal Act fumbles the ball in another 
wage suit. The employer, pleading “reliance” 
as a defense, testifies that his attorney con- 
ferred with a wage-hour supervisor, who 
“ruled” that the employee in question was 
exempt from the FLSA and that this “ruling” 
was “codified” by a regional attorney’s sub- 
sequent letter. The court doesn’t see eye- 
to-eye with the employer on this issue; it 
finds that “the ruling of the supervisor, even 
assuming that it was ‘codified’ by the sub- 
sequent letter from the Regional Attorney, 
is not the type of administrative ruling con- 
templated by the Act” as a basis for the 
reliance defense. The ruling must be that 
of an “agency,” the Portal Act says. In the 
court’s opinion, individual officers or em- 
ployees do not qualify under the “agency” 
specification (as noted above, the Portal 
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Act designates the wage-hour Administra- 
tor as the “agency” for present purposes). 


However, all is not lost by this employer. 
His “good faith” relieves him of complete 
liability for liquidated damages.—Jenner v 
320 North Thirteenth Street Company, 18 
Lapor Cases { 65,784 (DC Pa., 1950). 


Local Wage Standards 
Are FHA Standards 


Statutory wage standards cover a wide 
area. They extend to FHA housing proj- 
ects by means of the National Housing Act 
Contractors on these projects must pay 
wages which are determined by the Secretary 
of Labor to be the “prevailing” wages in 
the community. The purpose of this pre- 
vailing-wage legislation is to prevent fed- 
erally financed construction work from under- 
mining locally established wage standards; it 
is not to establish minimum standards. 


Federal Housing Commissioner Richards 
points out that “contractors in some areas, 
through misunderstanding or otherwise, have 
not paid wages in strict compliance with 
such determinations,” and warns them that 
“the FHA policy is to investigate complaints 
and withhold insurance of subsequent advances 
until full compliance has been established.”— 
FHA Release No. 50-15, May 26, 1950. 


Wages Soar in Aircraft Industry 


Aircraft manufacturers who do work for 
the federal government will have to pay 
minimum wages of $1.05 an hour on all 
contracts of $10,000 or more which are so- 
licited or negotiated on or after July 8. 
Secretary of Labor Tobin finds this rate 
to be the prevailing wage in the industry, 
and, pursuant to authority granted him by 
the Walsh-Healey Act, makes it the wage 
level for government contracts. 


Virtually every aircraft manufacturer in 
the country will be subject to this new wage 
standard. Of contracts awarded by the 
government last year, on a dollar basis about 
one third went to the aircraft industry. 


Although the former minimum wage, fixed 
in light of economic conditions existing in 
the late thirties, was only fifty cents an hour, 
the vast majority of aircraft employees are 
already receiving $1.05 an hour or more 
Out of 165,000 employees in the industry, 
only about 5,500 will get raises by virtue of 
the Secretary’s ruling.—United States De- 
partment of Labor Release, June 15, 1950. 
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Nonprofit Organizations Obliged 
to Pay Minimum Wages 


Minimum wages in effect in the State of 
New York app!y with equal force to both 
profit and nonprofit organizations; Reasons: 
“The objective of the Minimum Wage Law 
is to secure for women and minors working 
for an employer, the protection of a living 
wage. The necessity of the living wage 
follows these women and minors regardless 
where they may work. The type of the 
establishment even though it is operated on 
a non-profit basis does not and could not 
lessen the necessity of a living wage.” Also, 
the legislature limited exceptions to farm 
labor and domestic service in private homes. 
—ZIndustrial Bulletin, New York State De- 
partment of Labor, May, 1950. 


Summer Work by Youngsters 


“Employers in interstate commerce who 
regularly hire school children for vacation 
jobs are reminded,” by Mr. Arthur J. White, 
Regional Director, “that this summer—for 
the first time—they must pay the new mini- 
mum wage of 75 cents an hour.” 


Mr. White points out that industries such 
as transportation and communication, even 
though not producing goods, are banned by 
the recent FLSA amendments from employ- 
ing children under sixteen years for most 
jobs, and under eighteen for hazardous jobs. 
Hazardous jobs include explosive manu- 
facturing, motor vehicle driver or helper, 
coal mining, logging and sawmilling, power 


woodworking machine operation, work on 


radioactive materials and the operation of 
power hoisting apparatus. 


Newsboys, child actors and youngsters 
working on farms (during the summer and 
outside of school hours at other times) are 
the only children specifically exempted from 
the federal child-labor restrictions —W-H 
Release 1IR-NY-653, June 9, 1950. 


Complaints of federal wage-and-hour vio- 
lations against employers located in New 
York and New Jersey reached a new high 
in May, according to the monthly report of 
Mr. White, the regional director. They 
numbered 197. Minimum-wage violations 
were involved in 108 of these complaints; 
overtime-pay violations were the subject of 
the remaining eighty-nine. 

During the month, as a result of investi- 
gations made by the Wage and Hour Divi- 
sion, 281 employers in the region paid 
$86,197 in back wages to 1,139 employees.— 
W-H Release 11R-NY-650, June 2, 1950. 
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$10,000 Is a Walsh-Healey “*Must"’ 


A government contract must be for an 
amount in excess of $10,000 before the gov- 
ernment can enforce the payment of wages 
called for by the Walsh-Healey Act. This 
statutory amount is the subject of dispute 
in a recent suit filed by the United. States. 


The contractor and the government con- 
tracting officer entered into a written contract 
for a supply of lumber priced at $10,495.58. 
Shortly thereafter, due to a lower freight 
rate, the parties orally agreed to a lower 
unit price which brought the total amount 
down to $9,718.12. When the United States 
seeks to recover wage-payment shortages 
under the Walsh-Healey Act, the contractor 
contends that the lowered figure renders 
the statute inoperative. 


In these words, the court agrees with the 
employer: “The language of the statute is 
crystal clear to the effect that Congress 
never intended to regulate the wages and 
working conditions of employees of a public 
contractor where the contract was for 
‘any amount not exceeding $10,000.’ More- 
over, it is hornbook law that ‘a contract not 
performed on either side may be discharged 
by a subsequent oral agreement changing 
its terms, whereby a new contract is in 


effect substituted for the old one’. 


A clause in the contract allowed for a ten 
per cent overage or underage in loading and 
shipping. Overages could have raised the 
contractual amount to more than $10,000. 
However, the amount was not actually in- 
creased to that figure by application of the 
clause, and the mere possibility of such an 
increase was insufficient to bring the con- 
tract within reach of the statute—U. S. v. 
Joseph W. Ozmer, d.b.a. Ozmer Lumber Com- 
pany, 18 Lasor Cases {[ 65,733 (CA-5, 1950). 


Wage Violations on the. Upswing 


Speaking recently to the American Fed- 
eration of Hosiery Workers in New York 
City, Administrator McComb told them that 
FLSA wage violations are swinging up in 
their industry: “For the past year or so, 
our investigators have found am increasing 
number of overtime pay violations in the 
hosiery industry. This is due to failure to 
pay for excessive and unrecorded hours. 
Piece workers are staying late or coming 
in to work on Saturdays or other times out- 
side their regular shift, so that they work 
more than 40 hours a week. No records 
are kept on this work—a viclation in itself 
—and the workers are not being paid the 
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overtime due them. I put it to you that it 
is to your own interest as union members 
to promote actively the upholding of the 
law’s overtime requirements. The straight 
time the worker is paid for working long 
hours may look very attractive right now, 
but it is against his long-run interests. It 
is also against the interests of the fair- 
minded employer who complies with the 
Act and doesn’t want his own business 
undermined by employers who disregard 
the statutory overtime provisions.” 


Violation of Eight-Year-Old 
Injunction Costs $15,000 


For willful contempt of an eight-year-old 
FLSA injunction, two employers are fined 
$10,000 and assessed $5,829.57 for back 
wages. And the period allotted them to 
make reparation is limited to ten days! 
Thereafter, they face imprisonment. 


These employers are scrap-iron dealers. 
In 1942 they were found guilty of violating 
the federal wage-hour law and permanently 
enjoined from doing so in the future. Sub- 
sequent investigations by the Wage and 
Hour Division disclosed that the wage-pay- 
ment and record-keeping directives of the 
law were flouted from October, 1946 to 
May, 1949. Yard employees were paid a 
straight daily wage for a nine-hour day, re- 
ceiving no additional pay for hours worked 
in excess of forty per week. False records 
indicated that these employees were paid 
on an hourly basis and that they received 
time and one half for overtime. In contrast, 
the court finds, the employers “kept accu- 
rate records for more highly skilled union 
employees, which fact serves to make the 
violations in regard to the non-union ‘yard 
employees’ even more flagrant.”—ZIJn re 
Robert A. Pielet and David Pielet, 18 LABor 
Cases § 65,791 (DC IIL, 1950). 


Tobacco Operations Partitioned 
for FLSA Exemption 


A nonprofit cooperative in Puerto Rico, 
composed solely of tobacco growers, claims 
exemption from both the minimum-wage 
and overtime-pay requisites of the Fair Labor 


Standards Act. It predicates its claim on 
two theories: (1) engagement within the 
area of production in work on an agricul- 
tural commodity in its “raw or natural state” 
and (2) engagement in agriculture. 


The first contention leads to the conclu- 
sion that tobacco ceases to be in its “raw or 
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natural state” after it is stemmed; therefore, 
employees engaged in stemming and subse- 
quent operations are embraced by the FLSA. 


By the Administrator’s stipulation, “em- 
ployees engaged in the receipt of stalk- 
out-tobacco, in the classification and bulking 
of such tobacco and in the reclassification, 
packing, moving and fumigating of such 
tobacco prior to stemming are exempt from 
the minimum wage and overtime provisions 
of the Fair Labor Standards Act, by virtue 
of Section 13 (a) (10) when they are en- 
gaged in the listed occupations in an estab- 
ment which is a first concentration point 
for such tobacco.” 


The record of the lower court contains a 
finding that the stemming and fermenting 
of leaf tobacco are operations which change 
the form and nature of the tobacco; that 
they are processing operations, rather than 
“handling, packing, storing, drying or pre- 
paring” an agricultural product in its “raw 
or natural state,” as required for exempt 
purposes. The trial court had reference to 
the fermenting that takes place after the 
tobacco is stemmed. Fermenting first occurs 
before the tobacco is stemmed—during the 
“bulking” operation. The appellate court 
remarks that it might be possible to fix this 
first fermenting, rather than stemming, as 
the demarcation between exempt and non- 
exempt activities because fermenting “pro- 
duces a chemical change.” “But,” concludes 
the court, “the Administrator’s concession 
that workers engaged in processing prior to 
stemming are exempt makes it unnecessary 
for us to consider the point.” 


The cooperative also loses on its engage- 
ment-in-agriculture plea. In line with the 
general trend, the court holds that em- 
ployees of a farmers’ cooperative are not 
performing exempt farming activities merely 
because the members of the cooperative are 
all farmers. (See the January Journat for 
an over-all discussion of the FLSA’s bracket- 
ing of cooperatives.)—-Puerto Rico Tobacco 
Marketing Cooperative Association v. Mc- 
Comb, 18 Lazor Cases { 65,734 (CA-1, 1950). 


Tobacco handlers would be smart to keep 
this appellate court’s observation in mind 
with respect to the line of distinction between 
exempt and nonexempt operations. The 
instant case was an injunction suit instituted 
by the Administrator; therefore, coverage 
was not extended by the court beyond the 
scope claimed by the Administrator. How- 
ever, if the employees were suing for wages, 
a court might adopt the stricter view sug- 
gested by this decision and cut the exemp- 
tion off at the first fermenting operation. 
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Learner's Wages 
to the Inexperienced Only 


The Fair Labor Standards Act permits 
the employment of learners at rates below 
seventy-five cents an hour. A _ question 
arises as to whether a hosiery worker who 
has been away from the industry for an 
appreciable length of time may be considered 
a learner while freshening up on the work. 
The Wage and Hour Division says this de- 
pends on whether he is rehired in the same 
or a different occupation. 


An experienced worker, regardless of how 
long he has been separated from his occu- 
pation, may not be retrained in the same 
work at wages below the statutory minimum. 
But if rehired for different work, he may be 
paid a lower rate during a learning period. 
He then stands in the same position as a 
transferee, who may be rated a learner for 
purposes of the new job—W-H Opinion 
Letter, Wage Determination Branch, June 7, 
1950. 


When Does Interest Start? 


On this question, not much has been said: 
When does interest start on damages result- 
ing from violations of Walsh-Healey gov- 
enment contracts? Generally, interest starts 
running from the date a judgment is ren- 
dered. But this general rule is not so simple 
where government-contract damages are 
involved, because prosecution for violations 
run a gamut of administrative proceedings 
before reaching the courts. A hearing ex- 
aminer first decides the case; then, if sub- 
sequent appeals are perfected, it is possible 
for the decision to be reviewed by the Ad- 
ministrator, then the Secretary of Labor, 
then a court of law. 


The date interest begins is clarified by 
two recent court opinions: it is the date of 
the final administrative decision. The hear- 
ing examiner’s decision is final if no review 
is sought; the same with the Administrator’s 
and the Secretary’s decisions if adminis- 
trative review stops at those stages. How- 
ever, if appeal is then carried to a court, it 
is still the Secretary’s decision — the final 
administrative decision-— which rings the 
starting bell for interest charges —U. S. v. 
Standard Pharmacal Company, 17 Labor 
Cases § 65,460 (DC IIl., 1949); U. S. uv. Stand- 


ard Ice Company, 18 LApor Cases { 65,798 
(DC Ark., 1950). 


Time Study Men and Production 
Planners Exempt from FLSA 


Time study men and planners of produc- 
tion operations are exempt from the wage- 
and-hour provisions of the Fair Labor 
Standards Act as administrative employees, 
a court rules. One of the factors which 
categorizes them as administrative em- 
ployees is the nature of their duties. 


Time study men.—The time study men 
clock the actual time used by an operator 
in performing the operations involved in a 
given job, adjust the time thus determined 
by making certain allowances so as to ar- 
rive at the time required by a theoretical 
normal operator and thereby determine as 
accurately as possible the labor cost for the 
job. “Clearly it could be found,” the court 
says in speaking of this time study work, 
“that by fixing labor costs it had a close 
bearing on the earnings of workers and 
thus on the labor relations problems of the 
company, and also was an important factor 
in the fixing of prices and thus affected the 
competitive position of the company in the 
market.” 


Production planners.—The planning men 
determine from a blueprint the operations 
involved in a given job, then plan the se- 
quence of operations to be followed so as to do 
the job in the way which is easiest, cheapest 
and quickest under all the circumstances. It 
is sometimes necessary for them also to 
determine whether new or special tools are 
required, to sketch such tools roughly or in 
detail and to have them made by the proper 
department or to procure them elsewhere. 
Some of these planners also price the job, 
either by comparison with similar jobs or by 
estimate. The court finds that this work 
requires “special knowledge and experience 
of the industrial methods involved” and 
that the proposed production methods are 
“of substantial importance directly related 
to the general business operations of the 
company.” 

In other words, the work done by these 
time study men and planners is “adminis- 
trative.”—Hopkins v. General Electric Com- 
pany, 18 LAzpor CasEs § 65,805 (DC Mass., 
1950). 


DEMOCRACY—A democracy is not always sure of its bearings and in 
the last year the country has traveled in a great many directions at once. 
—John P. Frank, University of Chicago Law Review, Autumn, 1948. 
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EW BACK-PAY RULES were laid 
| down recently by the National Labor 
Relations Board, after almost fifteen years 
of following a different formula. Back pay 
for discriminatorily discharged employees 
will now be computed on a quarterly basis, 
instead of on a “lump sum” basis, the 
NLRB announced. The purposes of the 
change, the Board said, are to protect em- 
ployees against loss of social security pension 
credits for the period they are unemployed 
and to prevent employees’ higher earnings 
in other jobs from cutting down back pay 
due them for periods of unemployment. 


Under the old “lump sum” formula, all 
amounts earned by an employee in other 
jobs were deducted from the total amount 
of back pay he would otherwise receive. 
Thus, an employee who earned higher wages 
in other jobs than he did in the job from 
which he was discriminatorily discharged 
might not be entitled to any back pay at all. 
Furthermore, to be eligible for social secu- 
rity pension credits, an employee must earn 
at least $50 during each quarterly period, 
and there is no way of determining, under 
the “lump sum” method, to what quarter 
the back pay should be assigned. 


Under the new plan, back pay will be 
computed by quarterly periods beginning 
the first day of January, April, July and 
October, and earnings in one quarter will 
not be offset against back pay due for other 
quarters. Hence, an employee who earns 
higher wages in other employment during 
one quarter but is unemployed during other 
quarters will receive full pay for periods of 
unemployment, even though the total wages 
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he receives in other employment during all 
quarters might exceed the total back pay 
due him (F. W. Woolworth Company, 90 
NLRB, No. 41). 


In the same case, the Board directed the 
employer to make available to the Board 
and its agents, upon reasonable request, 
payroll records, social security payment re- 
cords, time cards, personal records and re- 
ports, and any other records necessary to 
an analysis of the amounts of back pay due 
and the right of reinstatement. Such a pro- 
vision was necessary, the NLRB declared, 
because the Board has sometimes been 
hampered in its efforts to obtain compliance 
with back pay and reinstatement orders by 
the refusal of some employers to permit 
access to their payroll and other records, 
and because an examination of such records 
is necessary for the proper checking of the 
amounts of back pay due and reinstate- 
ment rights. 


In another case, the Board made it clear 
that it will continue its wartime rule that a 
discharged employee will not be awarded 
back pay unless he registers with the state 
or federai employment office or makes some 
other “reasonable efforts to secure desirable 
new employment” while his discharge case is 
pending before the NLRB (Harvest Queen Mill 
and Elevator Company, 90 NLRB, No. 32). 


UNION SHOPS IN BUILDING 
TRADES .. . No exemptions from 
Taft-Hartley’s union-shop election rules 
will be made in favor of the building and 
construction industry, the National Labor 
Relations Board declared in a statement 
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released in June. The Board thus re- 
jected the proposal of its General Counsel, 
Robert N. Denham, that the election 
requirement be waived and union shops 
permitted in the building trades without 
any prior employee authorization. Mr. 
Denham had argued that the shifting 
nature of employment in the building 
industry made elections difficult to con- 
duct. To that argument, the Board re- 
plied that if the law was unworkable, it 
was up to Congress, not the Board, to 
change it. 


Practically speaking, the situation is one 
in which the General Counsel’s ruling, 
rather than the Board’s, has the greatest 
weight. This is so because the General 
Counsel has final authority on issuing or 
refusing to issue complaints in unfair 
labor practice cases, and a union shop 
entered into without an authorization 
election can be condemned only in an 
unfair labor practice proceeding. Hence, 
if the General Counsel refuses to issue 
complaints on unauthorized union shops 
in the building trades, the Board will have 
no opportunity td rule on particular cases. 
Only when an unauthorized union-shop 
contract is pleaded as a defense to a rival 
union’s representation petition could the 
Board take arty action against unauthor- 
ized contracts, and then only indirectly, 
by refusing to recognize such agreements 
as bars to rival petitions for representa- 
tion elections (NLRB Release No. R-326). 


HOSTILE NEGOTIATOR ... An 
employer may lawfully refuse to bargain 
with a certified union if bargaining would 
be futile because of the extreme hostility 
of one of the union negotiators, a federal 
court ruled. The refusal to bargain was 
justified, the court held, since the hostile 
negotiator was not the designated repre- 
sentative of the employees, as the union 
admitted, and he had expressly sought 
the employer’s financial ruin (NLRB v. 
Kentucky Utilities Company, 18 Lasor 
Cases { 65,829 (CA-6)). 


DISCHARGE FOR STRIKE VIO- 
LENCE... . Discharge of strikers who 
engaged in various acts of violence, threats 
of force against nonstrikers and destruc- 
tion of plant property was not unlawful, 
the NLRB decided. The conduct which 
exceeded the bounds of permissible action 
included malicious destruction of a pad- 
lock on the company’s front gate, slapping 
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the face of a supervisor who was caution- 
ing strikers to desist from tampering with 
the padlocks, threatening nonstrikers with 
bodily harm, throwing stones at a non- 
striker’s automobile, slapping the face of a 
customer and slashing the tire of a com- 
pany truck as it left the plant (Porto Rico 
Container Corporation, 89 NLRB, No. 205). 


DISSATISFIED WORKERS MAY 


PROTEST .. . Dissatisfied employees 
who stopped work to present their wage 
grievances to their employer were engaged 
in a protected concerted activity, a federal 
court held, and the employer violated the 
NLRA when he discharged them for re- 
fusing to go back to work and insisting 
on presenting their grievances immediately. 
Despite its informal nature, the employee 
group was a “labor organization” within 
the meaning of the statute, the court de- 
clared (NLRB v. Kennametal, Inc., 18 
Labor CaSes § 65,817 (CA-3)). 


DISCHARGE FOR FALSE STATE- 


MENT .. . An employee’s deliberately 
false statement that his employer had 
illegally refused to bargain justified the 
employee’s discharge, according to an 
NLRB trial examiner. The examiner found 
that the statement, made for the purpose 
of persuading the employer’s customers 
to boycott him, was an attempt to injure 
the employer and was not protected by 
either the NLRA’s free-speech provisions 
or the First Amendment to the United 
States Constitution (Electronics Equip- 
ment Company, Inc. NLRB Case No. 
2-CA-867). 


ONE-MAN STRIKE .. . A work stop- 


page by one employee out of approxi- 
mately twenty may be a strike, an Ohio 
court declared. The union involved, to 
which the one employee belonged, had 
called that employee off the job and de- 
clared a strike. The court held that 
it was a strike, and that picketing in 
connection with the dispute could not 
be enjoined (Sammons v. Hotel and Restau- 
rant Employees Local Union No. 363, 18 
Lazsor CAsEs {65,821 (Ohio Ct. Com. 
Pleas) ). 


PICKETING—PRIMARY v. SECOND- 


ARY .. . According to an NLRB trial 
examiner, a union did not violate Taft- 
Hartley’s boycott ban when it picketed a 
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shipyard where a vessel was being re- 
paired, since there was a dispute between 
the union and the owner of the vessel, and 
the shipyard owner had denied the union 
access to the pier, so that the picketing of 
the yard was as close to the vessel as the 
circumstances permitted. The examiner 
said that his decision that the picketing 
was permissible primary action, rather 
than action in aid of a secondary boycott, 
was influenced mainly by the fact that at 
the time of the picketing, ship’s employees 
were performing work aboard the vessel. 
A different conclusion would have been 
reached, he asserted, had only employees 
of the shipyard been working on the 
vessel at the time (Moore Dry Dock Com- 
pany, NLRB Case No. 20-CC-55). 


MAY AGREE TO “FEATHERBED- 


DING” ... A union did not violate 
Taft-Hartley’s “featherbedding” provis- 
sions when it attempted to persuade a 
theater to employ a “stand-by” orchestra 
during the appearance of “name bands,” 
an NLRB trial examiner ruled. Only 
when it “causes or attempts to cause” an 
employer to pay, or to agree to pay, for 
such services does a union exceed the 
bounds of legal activity, the examiner 
declared. He did not believe that the 
union’s “insistent demand in collective 
bargaining” was the sort of “attempt 
to cause” which the law contemplates 
(Gamble Enterprises, Inc., NLRB Case No. 
8-CB-23). 


COERCING RIVAL UNION SYMPA- 


THIZERS ... A union was held guilty 
of coercion when union agents used threats 
to keep two employees away from their 
jobs after those employees had consulted 
with a rival union representative regard- 
ing a possible change in bargaining agents. 
The NLRB also held the company liable 
for the “constructive discharge” of the two 
employees, since it did nothing to counter- 
act the statements by union agents that 
there would be “trouble if they came to 
work . . . guns, knives and blackjacks” 
and that the employer’s place of business 
was going to stay organized by the threat- 
ening union “if it took bloodshed to do it” 
(Randolph Corporation, 89 NLRB, No. 194). 


FINES ARE NOT DUES... Although 
the NLRA permits the discharge of an 
employee, under an authorized union- 
security contract, for failure to pay “periodic 
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dues” and uniform initiation fees, it does 
not justify a discharge for failure to pay 
fines and assessments, according to the 
NLRB. The Board held that both the 
employer and the union had acted unlaw- 
fully in effecting the discharge of an em- 
ployee who did not pay fines imposed 
for failure to attend union meetings (Union 
Starch and Refining Company, 87 NLRB, 
No. 137). 


ANSWERING “CAPTIVE AUDIENCE” 


SPEECH ... An employer who, in a 
pre-election “captive” meeting, advised 
his employees to vote against the union 
did not interfere with the employees’ free 
choice of a bargaining representative when 
he denied the union a like opportunity to 
address the employees, the NLRB de- 
cided. Although, under the orginal NLRA, 
the Board had held that antiunion speeches 
to employees during working hours were 
coercive if the employees were forced to 
listen to them, the Board has ruled since 
the amendment of the NLRA that the 
“captive audience” doctrine is no longer 
a basis for a finding of unlawful inter- 
ference with employees’ rights (S & S 
Corrugated Paper Machinery Company, Inc., 
89 NLRB, No. 170). 


CALLING IN STRIKERS’ LOANS ... 


An employer violated the NLRA when 
he deducted from the last pay check of 
strikers the total amounts due on loans 
made to them, while permitting nonstrikers 
to continue partial payments on the loans 
they owed. It had been the employer’s 
practice to advance money to employees 
and to make small weekly or monthly 
deductions from their pay. The full amount 
of unpaid loans was deducted only in 
cases of discharge or suspension. By de- 
ducting, on the first day of the strike, the 
full amount of loan balances from strikers’ 
pay checks, the employer discriminatorily 
changed a condition of the strikers’ em- 
ployment, in retaliation for their striking, 
the Board decided (Porto Rico Container 
Corporation, 89 NLRB, No. 205). 


PROVOKING BOYCOTT JUSTIFIES 


DISCHARGE ... An employee who 
tried to persuade his employer’s customers 
to boycott the employer was justifiably 
discharged, an NLRB examiner held, when 
the purpose of the boycott was to force 
the employer to recognize a certain union 
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at a time when a rival union’s representa- 
tion petition was pending before the Board. 
Recognition of either union would, under 
the circumstances, have been an illegal 
act on the part of the employer (Electronics 
Equipment Company, Inc., NLRB Case 
No. 2-CA-867). 


NO DAMAGES FOR STRIKE THREAT 
. Although the Taft-Hartley Act per- 
mits damage suits for unlawful strikes, it 
does not authorize suits based merely on 
strike threats, the Court of Appeals for the 
Ninth Circuit ruled. The wording of the 
damage-suit provision of the statute, de- 
fining unlawful strikes, is identical with 
that of the section making certain strikes 
unfair labor practices. The NLRB, in- 
terpreting the unfair labor practice pro- 
vision, has held that strike threats are not 
unlawful, because they represent direct 
pressure on the employer, whereas the 
statute condemns only direct pressure on 
emplovees to induce them to strike and thus 
exert indirect pressure on the employer to 
comply with union demands. Apparently 
the Ninth Circuit goes along with the 
Board’s view (Studio Carpenters Local 
Union No. 946 v. Loew's, Inc., 18 LABoR 
Cases { 65,769). 


WAGE DATA FOR BARGAINING ... 

A union is entitled to have wage informa- 
tion on individual employees, the NLRB 
declared, ruling that an employer’s refusal 
to correlate a list of pay scales in its 
various departments with an alphabetical 
list of employees was unlawful, because 
it impeded the process of bagaining. In 
order to facilitate the bargaining process, 
the Board ordered the employer to furnish 
the union with a list identifying all em- 
ployees in the unit by name, department 
and payroll number, and showing the 
salary of each employee before and im- 
mediately after the horizontal salary in- 
crease, the present salary of each employee 
and the number of performance rating 
points received by each employee in the 
last rating (B. F. Goodrich Company, 89 
NLRB, No. 139). 
In a similar case, an employer’s refusal 
to disclose current salary rates for indi- 
vidual employees was held to be an un- 
lawful refusal to bargain (Electric Auto-Lite 
Company, 89 NLRB, No. 145). 


INTIMIDATING NONSTRIKERS ... 
In order to keep nonunion miners away 
from their jobs during a strike, a union 
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employed a force numbering approximately 
2,000 men traveling from mine to mine 
in a caravan of some 200 cars, trucks 
and buses to invade the mine properties, 
round up the nonunion employees, subject 
them to threatening speeches and force 
them to leave their jobs. An NLRB ex- 
aminer, rejecting the union’s contention 
that their activities were merely part of an 
“organizational drive” to persuade non- 
strikers to join the union, held that the 
union had restrained and coerced em- 
ployees in the exercise of their right not 
to join a union (West Kentucky Coal Com- 
pany, NLRB Case No. 9-CB-38). 


SUPERVISOR REINSTATED ...A 


supervisor who was discharged for failing 
to report the union activities of rank-and- 
file employees was ordered reinstated with 
back pay, by the NLRB. The Board 
ruled that the supervisor’s discharge inter- 
fered with the right of nonsupervisory 
employees to engage in union activities. 
He had been discharged after he refused 
to answer his employer’s inquiry as to 
the identity of union members in the plant. 
Because the employer knew that the super- 
visor had taken part in union activities, 
the Board reasoned that the inquiry was 
designed to elicit information obtained by 
the supervisor in the course of his activi- 
ties as a prospective union member rather 
than in the course of his duties as a 
supervisor (Inter-City Advertising Com- 
pany, 89 NLRB, No. 127). 


UNION-SHOP DISCHARGES ... An 


employee may not be discharged, even 
under a valid union-shop contract, for 
failure to pay dues he owed before the 
union-shop clause took effect, the NLRB 
declared. In deciding that a union-shop 
clause may not be applied retroactively, 
the Board pointed out that the statute 
specifically defers the application of a 
union-security agreement until “on or after 
the thirtieth day following thé beginning 
of such employment or the effective date 
of such agreement, whichever is later.” 
The union and the employer were held 
“jointly and severally” liable for back pay 
to the discharged employee (New York Ship- 
building Corporation, 89 NLRB, No. 197). 
Discharge under a union-shop contract 
was held illegal because the contract was 
made at a time when the company employed 
only 125 workers, or less than three per 
cent of the 5,400 employees who were on 
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the payroll four months later. Although 
the contract was made during the interim 
period between the enactment and the 
effective date of the Taft-Hartley Act, the 
discharge (made after that effective date) 
was not protected by the statute’s clause 
legalizing Wagner Act contracts made 
during that period, because the contract 
in question was not permissible under 
either the Wagner Act or the Taft-Hartley 
Act (Guy F. Atkinson Company, 90 NLRB, 
No. 27). 


SUPERVISORS ... An assistant fore- 
man who substituted for the foreman an 
average of eight to ten hours a week 
and who had the authority at that time to 
discipline employees was a supervisor. A 
floorlady who was the wife of the plant 
superintendent and who had authority to 
recommend the discipline of employees 
was also held to be a supervisor (East 
Tennessee Packing Company, 89 NLRB, 
No. 73). 


LAID-OFF EMPLOYEES’ VOTING 
RIGHTS .. . Employees who were 
temporarily laid off became permanently 
separated from their employment and 
thus ineligible to vote in a representation 
election when, during their separation, 
the employer changed its production 
process by replacing the machines at which 
the employees had been working with 
other machines, operated in a different 
manner and_ requiring different  tech- 
niques (Boland Manufacturing Company, 
89 NLRB, No. 30). 

However, an employer’s custom of retain- 
ing the names of laid-off employees on 
its seniority list for one vear from the 
date of the layoff and of according pref- 
erential hiring rights to such employees 
made the employees laid off within one 
year preceding an election eligible to vote 
(American Transformer Company, 89 
NLRB, No. 102). 


FAVORING ONE OF RIVAL UNIONS 
. . . After avoiding negotiations with the 
majority representative of its employees, 
an employer recognized a rival union and 
executed a bargaining agreement with that 
union while its representation petition was 
still pending before the Board. The Board 
held that the hasty recognition of the sec- 
ond union and the execution of the contract 
interfered with the employees’ original 
free choice of the first union. The em- 
ployer’s refusal to bargain with the freely 
chosen representative also interfered with 
the employees’ right to organize for the 
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purpose of bargaining collectively since 
the refusal compelled the employees to 
turn to another union or to forego collective 
representation altogether (Jasper National 
Mattress Company, 89 NLRB, No. 7). 


After an affliated union demanded recog- 
nition as representative of certain employees, 
the company-dominated organization which 
had been the employees’ representative for a 
number of years was incorporated as an 
independent organization. By permitting 
the dominated union and its successor to 
solicit membership on company time and 
property, while denying this privilege to 
the affliated union, and by executing a 
contract with the dominated union, the 
employer unlawfully interfered with em- 
ployees’ rights under the NLRA (Sun Oil 
Company, 89 NLRB, No. 104). 


NOTICE OF NLRB ELECTION ... 


Notice of an NLRB election must give 
the employees a sufficient opportunity to 
vote. Notices posted in three conspicuous 
places in a small plant two days before 
an election gave sufficient notice of the 
election, the Board held (Wickham Pack- 
ing Company, Case No. 16-RC-245). 


EMPLOYER-EMPLOYEE RELA- 


TIONSHIP ... The employees in the in- 
dustrial and public relations division of a 
steel manufacturing and fabricating plant 
(a division which printed advertising ma- 
terial, price lists and letterheads for the 
manufacturing plant) were employees of 
the manufacturing company. Separate 
location and separate supervision were not 
sufficient to constitute the division a sepa- 
rate employer (Black, Sivalls & Bryson, 
Inc., 89 NLRB, No. 28). 


Interrelated companies are frequently 
deemed a single employer for purposes 
of collective bargaining. A food process- 
ing company and a manufacturer of tin 
cans, both controlled by the same group 
of people, were held to be a single em- 
ployer with respect to the can manufac- 
turing employees, in view of the fact that 
they fostered an exchange of personnel 
during slack seasons in either operation 
and carried on their operations in a single 
plant under an agreement whereby the 
can manufacturer leased space in the food 
processing plant and agreed to furnish 
cans to the food processor for a number 
of years (Atlas Imperial Diesel Engine 
Company, 89 NLRB, No. 42). 


An individual who made tomato crates 
for a packer of fresh vegetables, hiring 


825 








oe 


t 
4 
: 
3 
{ 
: 
: 
‘ 
t 
p 
Fe] 








employees who worked in the packing 
shed and using the packer’s materials, 
was not an independent contractor, and 
the tomato crate makers were employees 
of the packing company (Wade & Paxton, 
89 NLRB, No. 97). 


COMMERCE AND THE NLRB... 


The first question which the NLRB must 
decide, in every case, is whether or not 
the employer involved is engaged in com- 
merce or in operations affecting commerce. 
If not, then the Board has no power to 
act in the case at all. In the following 
cases, the Board decided that it did have 
power to act: 


(1) Production of photo-engraving plates 
for a daily newspaper, because of inter- 
state operations (Island Photo-Engraving 
Company, 89 NLRB, No. 117). 


(2) Processing and distributing poultry 
and eggs, because the employer purchased 
most of the goods in other states (Petit, 
Inc., 89 NLRB, No. 87). 


(3) Mining and processing lead, zinc and 
silver ore, because quantities of their 
products were shipped out of state either 
directly or indirectly (Bunker Hill and 
Sullivan Mining and Concentrating Com- 
pany, 89 NLRB, No. 8). 


(4) Furnishing electric power to rural 
areas of two counties in a single state, 
since some customers were interstate com- 
panies (Baldwin County Electric Member- 
ship Corporation, 89 NLRB, No. 95). 


In some cases, the Board decides not to 
act, regardless of whether or not the em- 
ployer’s business “affects commerce” in 
the technical sense, because, in any event, 
the business is “essentially local,” so that 
any labor dispute among the employer’s 
employees would affect commerce only 
remotely, if at all. On this ground, an 
NLRB trial examiner recommended dis- 
missal of charges that a taxicab company 
and a drivers’ union had discriminated 
against employees because of their union 
membership or lack of it. While recog- 
nizing that certain aspects of the business 
were not wholly unrelated to commerce, 
the examiner believed that a labor dispute 
would have only a remote effect on inter- 
state commerce. The company carried 
approximately 14,000,000 passengers a year 
and averaged 25,268 paid trips daily. Its 
operations were confined to the Los An- 
geles area. The passengers carried from 
terminals of interstate railroads, bus lines 
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and airlines accounted for less than nine 
per cent of the company’s average daily 
number of paid trips. Unless the exami- 
ner’s ruling is appealed to the Board with- 
in ten days from the date the order was 
issued, the order dismissing the complaint 
will be final (Yellow Cab Company of 
California, NLRB Cases Nos. 21-CA-389 
and 21-CB-135). 


These are other businesses which the 
NLRB recently labeled “local” and re- 
fused to act on: 


Two California horse-racing tracks (Los 
Angeles Turf Club, Inc.,90 NLRB, No. 10). 


An association of restaurants, taverns 
and hotels engaged in local operations 
(John Lee Mow, 89 NLRB, No. 109). 


One store in a chain of seven variety 
five-and-ten-cent stores, all located in a 
single state (Quigley’s Department Store 
No. 3, 89 NLRB, No. 46). 


A wholesale distributor of stair parts and 
oak flooring who carried on all of his 
business within the state (Everett Stein 
& Company, 89 NLRB, No. 72). 


An agency engaged in the collection of 
delinquent retail accounts (Saul W. Klein- 
man, 89 NLRB, No. 100). 


PROFESSIONAL WORKERS ... The 


professional and technical employees in 
the laboratories of a company engaged in 
business as consulting and manufacturing 
chemists and consulting engineers made 
an appropriate professional unit (Schwarz 
Laboratories, Inc., 89 NLRB, No. 99). 


A’‘senior research mechanic who developed 
new equipment, performing principally un- 
standardized and experimental work and 
little routine mechanical work, was never- 
theless not a professional employee, be- 
cause he had no specialized training (Lever 
Brothers Company, 89 NLRB, No. 56). 


ONE ELECTION PER YEAR ... The 


one-representation-election-per-year rule 
applies to NLRB elections. It is not 
concerned with elections conducted by 
other agencies, such as 4tate labor 
boards. An NLRB election nine months 
after a state labor board election was ap- 
proved (Punch Press Repair Corporation, 
89 NLRB, No. 83). 


But under the one-election-per-year rule 
an election in a multiemployer unit barred 
an election in a single-employer unit two 
months later (Rulison and Sons, Inc., Case 
No. 3-RC-409). 
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PRE-ELECTION HEARINGS ...A 
hearing prior to a representation election 
was not mandatory under the original 
NLRA, as it is under the Taft-Hartley- 
amended law. However, the rules and 
regulations issued by the Board under the 
original statute permitted an election with- 
out prior hearing only in cases which did 
not present substantial issues. An em- 
ployer who raised substantial issues at 
the outset of a representation proceeding 
was therefore entitled to a pre-election 
hearing and was not required to bargain 
collectively with a union certified as a 
result of an election conducted without a 
prior hearing. An appeals court held that 
the Board erred in finding such employer 
guilty of an unlawful refusal to bargain 
(NLRB v. Evans & Son, 18 LAsor Cases 
{ 65,706 (CA-3)). 


A motion to quash a notice of hearing 
because it had not been served on the two 
individual partners of a partnership was 
denied since the notice was sent by reg- 
istered mail to the employer’s principal 
place of business, in accordance with the 
rules and regulations of the Board (Wray 
Brothers, 89 NLRB, No. 76). 


petition must show that “a substantial 
number of employees” desire that union 
to represent them for purposes of col- 
lective bargaining. The law does not de- 
fine the term “substantial.” The Board 
usually requires the petitioning union to 
prove that it represents thirty per cent or 
more of the employees in the appropriate 
unit. The submission of 123 authorization 
cards, of which only ninety-three bore the 
names of persons in the proposed unit of 
334 employees, was a showing of only 
twenty-seven per cent and warranted dis- 
missal of the petition (Oklahoma Operat- 
ing Company, NLRB Case No. 16-RC-485). 


A union seeking to intervene in a repre- 
sentation proceeding must also disclose 
an interest, but it need not make the sub- 
stantial showing required of a petitioning 
union. Current authorization cards signed 
by two of the approximately 531 employ- 
ees in a proposed unit showed a sufficient 
interest to permit intervention by a local 
union which had been the bargaining 
agent for the same employees now being 
sought by a rival union. In this case, 
there was confusion as to the identity of 
the employees’ choice of a representative 
after disaffiliation of the contracting local 


from its international union (Union Carbide 
& Carbon Corporation, 89 NLRB, No. 63). 


PROOF OF EMPLOYEE: SUPPORT 
. - » A wnion which files a representation 








THE COURT DEFINES “DEPARTMENT STORE” 


“The company is engaged in the purchase and resale of so wide a variety 
of goods, wares, merchandise and commodities that the most discriminating 
customer could hardly depart dissatisfied with her range of choice of wearing 
apparel, household goods, and all the modern accessories to abundant living. 
One of the less meticulous sex may procure, within the hospital portals of the 
store, anything from brogans and overalls to tuxedos, golf sticks and piccolos. 
A lady may have her stockings mended, her wrist-watch repaired, her doctor’s 
prescription filled, her Sunday cake baked, her furs stored, or her protesting 
offspring’s hair cut. The store will install electrical or gas equipment in her 
home, repair her furnace or lawnmower; trim her bonnet, take her picture, 
tune her piano, or fit her corset. These are scant instances, barely illustrative 
of the expansive public service rendered by this outstanding American mer- 
cantile establishment, whose activities are the subject matter of this con- 
troversy.”—-NLRB, Petitioner v. J. L. Hudson Company, Respondent, 6 Lapor 
Cases J 61,538 (CCA-6, April 15, 1943). 
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“LOCAL” BUSINESS—Continued from page 788 | 































A retail drug store unless part of a multi- 
state chain™ is a local business over whith 
the Board will decline jurisdiction. 
Jurisdiction over men’s clothing stores, 
shoe stores,” music shops ™ and photographic 
supply stores * is determined upon the basis 
of inflow of supplies and out-of-state sales 
of goods and services. 

The Board declined jurisdiction over a 
retail fur coat store although eighty per cent 
of the purchases were made outside the 
state.” 





Services 

The Board has declined jurisdiction over 
certain service establishments, such as awn- 
ings and tents,” carpet-laying and uphol- 
stering,™ cranes and rigging,” self-service 
laundries,” livery service" and venetian 
blinds,” but has asserted jurisdiction on the 
basis of multi-state operations, over auto- 
matic vending machines,” exterminating com- 
panies,” installation of machinery™ and 
tree surgery.” 


Taxicabs 


The question of jurisdiction of the Board 
over taxicab companies has not yet been 
determined. The Board has taken jurisdic- 
tion in the past in some cases ™ and recently 
took jurisdiction over a company three per 
cent of whose business was interstate in 
nature and twelve per cent of which con- 
sisted of transportation to and from inter- 
state carriers.” 

Trucking 


Most trucking operations will come with- 
in Board jurisdiction.” 


Warehouses 


Terminals that store merchandise which 
originates outside the state and is destined 
for stores, etc. engaged in commerce, are 
within the Board’s jurisdiction.™ 


Wholesalers 
Most wholesale companies will come under 
Board jurisdiction.™ [The End] 
























































8% Sun Ray Drug Company, 2 CCH Labor Law 
Reports (4th Ed.) { 9409, 87 NLRB —, No. 32 
(1949). 

§ Haleston Drug Stores, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 8848, 82 NLRB —, 
No. 148, and 2 CCH Labor Law Reports (4th 
Ed.) { 9358, 86 NLRB —, No. 125 (1949) (this 
decision has been appealed to the courts); 
Jacobs Pharmacy Company, Inc., 87 NLRB —, 
No. 34 (1949). 

82 King Brooks, Inc., 2 CCH Labor Law Re- 
ports (4th Ed.) { 9047, 84 NLRB —, No. 74 
(1949). 

88 Fdison Utah, 2 CCH Labor Law Reports 
(4th Ed.) 1 9380, 86 NLRB —. No. 140 (1949). 
Compare Bailey Slipper Shop, 2 CCH Labor 
Law Reports (4th Ed.) { 9032, 84 NLRB —, 
No. 41 (1949),. 

* Grinnell Brothers, 2 CCH Labor Law Re- 
ports (4th Ed.) 7 8484, 80 NLRB 1268 (1948). 
% A-] Photo Service, 2 CCH Labor Law Re- 
ports (4th Ed.) { 8922, 83 NLRB —, No. 86 
(1949) (on appeal). Compare Hunt d/b/a H & 
W Studio, 82 NLRB —, No. 122 (1949) (as- 
serted). : 

8% Evans Fur Company, 2 CCH Labor Law Re- 
ports (4th Ed.) § 9747, 88 NLRB —, No. 209 
(1950). 

8 Detroit Canvas Manufacturers Association, 
2 CCH Labor Law Reports (4th Ed.) { 8350, 
80 NLRB 267 (1948). 

88 Decorators, Inc., 2 
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ports (4th Ed.) { 8745, 82 NLRB —, No. 7 
(1949). 
% Swoape Truck & Crane Service, 2 CCH 


Labor Law Reports (4th Ed.) {§ 8934, 83 NLRB 
—, No. 186 (1949); EB. T. Gresham Company, 
Inc., 85 NLRB —, No. 152 (1949). 

*® The New York State board took jurisdiction 
in First Mechanized Washers, Inc., NYSLRB 
Decision No. 5308 (1949). 

% McCann Corporation, 2 CCH Labor Law 
Reports (4th Ed.) { 9502, 87 NLRB —, No. 115 
(1949). 
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® Venetian Blind Manufacturing Company, 87 
NLRB —, No. 69 (1949). 

% Mills Automatic Merchandising Corporation, 
2 CCH Labor Law Reports (4th Ed.) 1 9353, 
86 NLRB —., No. 112 (1949). 

™ Orkin Termite Company, above, footnote 2. 

% Daniel Hamm Drayage Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9030, 84 NLRB 
—, No. 56 (1949). 

% Davey Tree Expert Company, Inc., above, 
footnote 2. Compare New England Forestry 
Service, Inc., 2 CCH Labor Law Reports (4th 
Ed.) § 8990, 83 NLRB —, No. 169 (1949) (juris- 
diction declined on the basis of single-state op- 
eration). 

™ Yellow Cab & Baggage Company, 17 NLRB 
469; Taxicabs of Cincinnati, 2 CCH Labor Law 
Reports (4th Ed.) { 8803, 82 NLRB 664 (1949). 

% Royce d/b/a Yellow Cab Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9610, 88 NLRB 
—, No. 62 (1950): but see Ajax Transportation 
Company, NYSLRB Decision No. 5358 (1949), 
wherein the state board took jurisdiction on 
the ground that the taxicab industry in New 
York City was not an exclusive means of trans- 
portation and was not integrated with inter- 
state carriers. 

® See Kaleel’s Express, Inc., Connecticut LRB 
Decision No. 153 (1949), wherein the Connecti- 
cut state board refused to take jurisdiction over 
a business of trucking and hauling freight, 
which consisted largely of picking up freight 
at warehouses and delivering it to factories, 
stores, etc. 

1 Union Terminal Warehouse Company, 2 
CCH Labor Law Reports (4th Ed.) { 9172, 85 
NLRB —, No. 128 (1949). 

1 Denver Smoked Fish Company, 2 CCH 
Labor Law Reports (4th Ed.) { 8648, 81 NLRB 
—, No. 108 (1949): Muscarella Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9413, 87 NLRB 
—, No. 17 (1949). 
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Guide to Better Labor Relations 


How to Handle Labor Grievances. John A. 
Lapp. National Foremen’s Institute, Inc., 
100 Garfield Avenue, New London, Con- 
necticut. 1945. 302 pages. $4. 

Labor Arbitration. John A. Lapp. Na- 
tional Foremen’s Institute, Inc., 100 Garfield 
Avenue, New London, Connecticut. 1946. 
295 pages. $4. 

How to Handle Problems of Seniority. 
John A, Lapp. National Foremen’s Insti- 
tute, Inc., 100 Garfield Avenue, New London, 
Connecticut. 1946. 295 pages. $4. 


Although these three books were pub- 
lished several years ago, they are important 
enough to merit attention again, for each 
deals with the ever-present problems of 
labor-management relations. In the first 
volume, How to Handle Labor Grievances, 
the author looks into the history and back- 
ground of grievance procedures. He gives 
us an operational definition of grievances, 
and then outlines the basic procedures de- 


veloped by industry, particularly discussing . 


those procedures developed by the printing, 
coal, glass, clothing and steel industries. In 
Part II, the contract and its applications are 
discussed, including disputes falling outside 
of the contract and the prevention of griev- 
ances. The author outlines grievance pro- 
cedures, their scope, organization, participants, 
arbitration and enforcement. With this as 
a background, grievance procedures are 
studied more minutely in the railroad in- 
dustry and in public employment. The 
problems and faults of grievance procedures 
are weighed and the book is concluded with 
an ample appendix of specific grievance plans 
and procedures found in various industries. 


The field of labor arbitration is studied in 
the second book of the series. Types of 
labor cases are described and the law of 
arbitration is traced and outlined. The 
arbitration tribunal, its organization and 
procedures are fully discussed. As a guide 
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for smoother arbitration of disputes, the 
author analyzes the preparation of the case 
and discusses the choice of representative 
and types of evidence to be presented to the 
arbitrator. Certain basic principles must 
guide the arbitrator in making the final 
award. The arbitrator’s responsibility to 
the disputants, to the law and to the public 
are thoroughly dissected by the author to 
further guide the reader to a clearer under- 
standing of the diverse and complicated 
problems rising before the arbitrator. 


With the coming of World War II, the 
War Labor Board was set up to aid in the 
smooth adjustment of labor disputes when 
any strike might mean a national or inter- 
national crisis. The wide powers of the 
WLB were to modify the entire field of 
labor-management relations. “The experi- 
ence of four years of the War Labor Board 
demonstrated the weakness of a centralized 
governmental authority with mandatory 
powers in labor relations. It demonstrated 
that the processes of collective bargaining 
and of voluntary arbitration will not survive 
when the responsibility is not placed pri- 
marily upon the employers and employees 
to work out their own labor relationship. 
It demonstrated that when the door is 
opened for appeals to a government agency 
to review awards, there is little finality in 
voluntary arbitration. It demonstrated fur- 
ther that a centralized governmental agency 
in a field so vast, cannot cope with the in- 
finitude of problems except by forcing re- 
sponsibility back upon the parties, to settle 
their disputes on the industry level.” 


The third book presents the ticklish and 
somewhat mysterious problems relating to 
seniority. The subject, the author says, 
“ranks at the top of the difficult problems 
in the making and administering of collec- 
tive contracts. Comparatively new in most 
industrial and commercial fields, seniority 
has been rapidly expanding. Once estab- 
lished, it is seldom or never abandoned. 
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“Seniority has come to a place in labor 
relations where it must have the increasing 
* attention of the leaders of labor and in- 
dustry. The public, too, must be increas- 
ingly concerned with its development and 
its values in public welfare. The legal pro- 
fession must be prepared to handle the new 
and intricate legal questions which continu- 
ally arise.” The author discusses the three 
major uses of seniority, in layoffs, rehiring 
and promotion. “There is no royal road to 
a perfect seniority system in most of our 
industries; yet, seniority is aecepted as a 
just plan and its use as a guiding principle 
cannot be avoided. The time to plan com- 
prehensively is now while the tide of em- 
ployment is still rising.” 

The field of labor-management relations 
is a rapidly changing field. Each year brings 
about its own setbacks, gains and modifica- 
tions. These three books, although several 
years old, can serve as a practical guide to 
lawyers and industrial relations men and 
can acquaint the layman, also, with the de- 
velopment of, and problems involved in, 
labor-management relations today. 


Merit-Rating Systems 


Rating Employees and Supervisory Per- 
formance. M. Joseph Dooher and Vivienne 
Marquis, Editors. American Management 
Association, 330 West 42nd Street, New 
York 18, New York. 1950. 192 pages. 
$3.75 (nonmembers); $3.25 (members). 

Although the merit rating of employees 
and supervisors is a constantly occurring 
phenomenon in business and industry, it is 
often done in an informal manner; in so 
informal a way, in fact, that all too fre- 
quently it is based upon superficial personal 
observations and the quirks and prejudices 
of the rater. Whether merit rating is to 
be carried on informally or formally, it 
should be systematic in approach and based 
upon an understanding of the principles and 
techniques of scientific methodology. This 
book is the result of university research and 
business experience. The American Man- 
agement Association believes that, in this 
manual of merit-rating techniques, it has 
brought together for the businessman, ex- 
ecutive and personnel director, the best 
material published on this subject during 
the past few years. In addition, the asso- 
ciation has included the results of its own 
research in the field of merit rating. 

This guide to more scientific merit rating 
presents the reader with both theory and 
practicum. The theoretical basic principles 
and techniques of merit rating, the studies 
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of validity and reliability of the techniques 
and the suggested program plans are accom- 
panied by case histories and exhibits. Merit 
rating, no matter how scientifically carried 
on, is of no value whatever unless the re- 
sults of such ratings are applied to developing 
greater organizational efficiency. A thorough 
discussion, by three of the authors, of the 
cyplication of merit ratings is perhaps one 
of the most important sections of the manual. 


In his forward to the manual, Lawrence 
A. Appley, President of the American Man- 
agement Association, says: 


“No tool of personnel management has 
been the subject of more controversy than 
has merit rating. In fact, one of the few 
points on which most students of merit rat- 
ing will agree is that much still remains to 
be done to make it a more precise and 
sensitive tool. Different authorities have set 
about meeting this objective in different 
ways—and the diversity of some of their 
approaches is reflected in this compilation. 
However, much of the progress already made 
in management has been accelerated by 
healthy differences of opinion, and so it is 
fitting that they be represented here. From 
them, more scientific methods will doubt- 
less evolve.” 


Wisconsin Labor Relations 
Conferences 


Proceedings of the Conference on Produc- 
tivity. University of Wisconsin Industrial 
Relations Center, Milwaukee Extension Di- 
vision, Milwaukee, Wisconsin. 1949. 42 pages. 

The Industrial Relations Center of the 
University of Wisconsin sponsored, on June 
4, 1949, this conference on productivity. 
The program was a part of the university’s 
centennial celebration and was held at the 
Milwaukee Extension Division. 


The program was divided into two parts. 
During the morning, problems of produc- 
tivity were discussed by Martin Gainsbrugh, 
Chief Economist, National Industrial Con- 
ference Board; Joseph Scanlon, Massachusetts 
Institute of Technology; and Ewan Clague, 
Commissioner, Bureau of Labor Statistics. 
The afternoon session was devoted to an 
open forum. The entire proceedings were 
recorded and published as a mimeographed 
pamphlet. 


Proceedings of the Conference on “What 
Makes for Industrial Peace?” University of 
Wisconsin Industrial Relations Center, Mil- 
waukee Extension Division, Milwaukee, Wis- 
consin. 1949. 75 pages. 
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This mimeographed pamphlet contains the 
recorded proceedings of the conference on 
industrial peace held at Milwaukee on No- 
vember 26, 1949. Guest speakers were: Ivan 
Willis, Vice President of the International 
Harvester Company; Clinton Golden, labor 
advisor to the ECA; and David Cole, attor- 
ney and member of several presidential fact- 
finding boards. An open forum completed 
the day’s session. 


Labor Cases in the Supreme Ccurt 


Supreme Court Decisions on Labor, 1948-49. 
Betty Jane Swoboda. University of Illinois 
Institute of Labor and Industrial Relations, 
704 South Sixth Street, Champaign, I!linois. 
1950. 17 pages. Single copies, free; addi- 
tional copies, 5¢. 

This booklet discusses major decisions of 
interest to labor handed down during the 
last term of the United States Supreme 
Court. The cases deal with the constitu- 
tionality of state laws regulating labor, con- 
flicts between state and national labor 
relations legislation, and interpretation of 
other federal labor laws. 

The author is research assistant at the 
Institute. She points out that the Court’s 


Unemployment Benefits and Labor Dis- 
putes . . . Such terms as “labor dispute,” 
“stoppage of work” and “factory, establish- 
ment or other premises” are becoming terms 
of art. They are three of many undefined 
terms contained in the fifty-one unemploy- 
ment compensation statutes. For a careful 
study of the decisional developments under 
these statutes, read this article—Shadur, 
“Unemployment Benefits and the ‘Labor 
Dispute’ Disqualification,” University of Chi- 
cago Law Review, Winter, 1950. 

Fair Labor Standards Amendments .. . 
This article assesses the scope of the changes 
wrought by redefinition of the “commerce” 
coverage and term “produced” in the 1949 
amendments to the Fair Labor Standards 
Act.-—Tyson, “The Fair Labor Standards 
Amendments of 1949—Wage and Hour 
Coverage,” North Carolina Law Review, 
February, 1950. 

Free Speech and the Giboney Case .. . 
Giboney v. Empire Storage & Ice Company 
brought before the Supreme Court a prob- 
lem of independent contractors, picketing 
and “free speech.” An examination and 
comparison of the facts in the famous labor 
cases of Thornhill, Swing and Wohl reveal 
distinctions which permit Giboney to be re- 
conciled with them.—Gordon, “Giboney v. 
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decisions do not reflect an attitude clearly 
favorable either to labor or to management. 

“They reflect instead,” she writes, “the atti- 
tudes of state legislatures, whose views were 
frequently unfavorable to organized labor,” 
and the traditional reluctance of the Supreme 
Court to declare any law unconstitutional. 


Bar Association Report 


Annual Report of the American Bar Asso- 
ciation. Volume 74. American Bar Association, 
1140 North Dearborn Street, Chicago 10, 
Illinois. 1950. 617 pages. 


This volume contains the proceedings of 
the seventy-second annual meeting of the 
American Bar Association, held in St. Louis, 
Missouri, from September 5, 1949, to Sep- 
tember 9, 1949. Contents include the con- 
stitution and bylaws and lists of officers and 
committees of the association, reports sub- 
mitted at the annual meeting and a register 
of members who attended the meeting. A 
complete membership directory of the Amer- 
ican Bar Association is not included in the 
report this year, but has been published 
separately and may be obtained by mem- 
bers from the Chicago office of the association. 


Empire Storage & Ice Co.: A Footnote to 
Free Speech,” Virginia Law Review, Febru- 
ary, 1950: 


Trade Unions . . . The influence of trade 
unions on full employment and _ inflation, 
which has grown, in the popular belief, to 
be a strong impediment to the use of mone- 
tary and fiscal powers to maintain a high 
national income, is the subject of this article. 
—Morton, “Trade Unionism, Full Employ- 
ment and Inflation,” American Economic Re- 
view, March, 1950. 


Compulsory Arbitration . . . Attempts 
by the states to subject industrial relations 
to settiement by legal processes are discussed 
herein—Schwartz, “The Constitutionality 
of Compulsory Arbitration,” Keniucky Law 
Journal, March, 1950. 


Of National Emergencies and the Presi- 
dent . . . If a national emergency arises 
from a work stoppage, and the health and 
the safety of the nation are threatened, it is 
safe to say that the courts will probably 
find that the government is entitled to an 
injunction. For an appraisal of President 
Truman’s assertions during Senate hearings 
on the Thomas Bill, see “National Emer- 
gencies and the President’s Inherent Powers,” 
Stanford Law Review, February, 1950. 
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Other Helpful, Informative CCH Publications 


Insurance Law Journal 


¥% Month after month, this helpful magazine 
presents timely articles on pertinent subjects | 
of insurance law, digests of recent decisions, 
comments on pending legislation, rulings of 
state commissioners and attorneys general, 
and other features reflecting the changing 
scene of insurance law. The Journal is edited | 
exclusively for insurance law men, by insur- | 
ance law men. Emphasis is on the insurance | 
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law fields of Life, Health and Accident, Fire 
and Casualty, Automobile, and Negligence. 
| Issued monthly; subscription rate—$10a year, | 
including a handsome binder for permanent | j 
| filing of each monthly issue for a year. Send | 
} 











for a sample copy. 


TAXES—tThe Tax Magazine 


% This magazine is published to promote sound 
thought in economic, legal and accounting 
principles related to all federal and state taxa- 
tion. . . . To this end it contains signed arti- 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and 
administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. 

| The editorial policy is to allow frank discus- 

| sion of tax issues. Subscription rate—$6 for Ft A VE: 
|} 12 monthly issues. Write for sample copy. 
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| L Pe ee Food Drug Cosmetic Law Journal 


* Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of | 
professional views in a highly specialized field | 
of law. Each issue presents signed articles— | 
by specialists, public officials, and other au- 
thorities—on legal problems involved in the 
preparation, packaging, labeling, storage, and 
distribution of foods, with respect to nutrition, | 
health, and the general public welfare, in ad- | 
dition to notes on legislative, administrative | 
and judicial developments. Issued monthly; 
subscription rate—$10 a year, including binder | 
for year’s issues. Sample copy sent on request. | ’ 
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A LOOK BACK 








June 29 
The three-week-old Pittsburgh milk strike ended when AFL dairy 
workers accepted a new settlement proposal. Their new contract 
provides for pay retroactively to last May 1. 
The UAW-CIO and the Kaiser-Frazer Corporation signed a pension 
plan agreement described by the union as “one of the best to date.” 


June 25 
Four thousand railroad switchmen went on strike against the Rock 
Island, Chicago Great Western, Denver & Rio Grande Western, 
Great Northern and Western Pacific Railroads, seeking a shorter 
workweek with no loss in pay. 


June 21 
Union leaders signed an agreement with A. T. & T., which pro- 
vided that long-line workers would receive no general wage raise. 


June 17 
The citizenship of Australian-born Harry Bridges, West Coast CIO 
longshoremen’s leader, was ordered revoked by Federal Judge 
George B. Harris of San Francisco because of his conviction for 
perjury. 


June 16 
A presidential. fact-finding board recommended an eighteen-cent 
hourly wage raise and a five-day, forty-hour week for railroad yard 
workers and yardmasters. 


June 14 
The Studebaker Corporation and the CIO-UAW agreed on a non- 
contributory pension plan similar to the GM plan, which is to be 
in effect at least five years. 


June 13 

The New York World-Telegram and Sun was unable to publish when 
AFL mechanical workers refused to cross the picket lines of striking 
CIO editorial and commercial employees. It was the first time a 
major New York paper failed to publish a regular issue. 

The National Maritime Union (CIO) reached an agreement with 
the Atlantic and Gulf Coast Steamship Companies providing that 
the union will maintain and administer “employment offices” for 
the hiring of unlicensed shipboard personnel. 


June 11 
An appeal was made to the Governor of Tennessee to return the 
National Guard to the plant of the American Enka Corporation at 
Morristown, after several workers’ homes were bombed. The strike 
by the CIO Textile Workers is in its eleventh week. 

June 10 
The Thirty-third International Labor Conference which met at 
Geneva, Switzerland, observed the centennial of Samuel Gompers, 
founder and first president of the AFL. 

An increase of thirteen cents an hour was awarded by a board of 
arbitration to construction workers at the Oak Ridge atomic energy 
plant. 

June 5 
The three-millionth motor vehicle to be built in the United States 

this year rolled off the assembly line. The automobile industry 

production figures are 500,000 units over those of last year at the 
same time, 




















